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SYLLABUSBY THE COURT

1. “*TheWorkmen's Compensation Law isremedid initsnature, and must begiven
alibera construction to accomplish the purpose intended.” Syl. pt. 3, McVey v. Chesapeake &
Potomac Telephone Co., 103 W. Va. 519, 138 S.E. 97 (1927) (citation omitted).” Syl. pt. 1,

Plummer v. Workers' Compensation Division, _ W.Va __, 551 SE.2d 46 (2001).

2. “‘[The Workers Compensation Act] requir[es] the state compensation
commissoner inadminigtering theworkmen' scompensation fund, to ascertainthe substantid rightsof the
damantsin such manner aswill “carry out justly and liberdly the spirit of theact” unrestricted by technicd
and formal rulesof procedure....” Syllabus, in part, Culuridesv. Ott, 78 W. Va. 696, 90 SE. 270
(1916) (citation omitted).” Syl. pt. 2, Plummer v. Workers' Compensation Division, ~ W.Va

551 SE.2d 46 (2001).

3. “Long dday in processng damsfor workmen's compensationis not congstent
with thededared palicy of the Legidaureto determinetherights of damantsas speadily and expeditioudy
aspossble. W. Va Code, 23-5-3a” Syl. pt.1, Workman v. Workmen’ s Compensation Comm'r,

160 W. Va. 656, 236 S.E.2d 236 (1977).

4, “If adamantinaWorkers Compensation casetowhom an award was made,

dieswhile gppeding a subssguent adverse decison concerning that award, the gpped shdll proceed asif



death had not occurred. Any unpaid compensation avarded asaresult of such an gpped, whichwould
have beenpaid or payableto the claimant up to thetime of hisor her death, shal not accrueto theestate
of theclamant, but shal be payableto the dependents of the deceasad clamant, if there are dependents
at thetime of death.” Syl. pt. 3, Wingrovev. Workers' Compensation Div., 208 W. Va. 80, 538

S.E.2d 378 (2000).

5. If aclamantinaworkers compensation case diesduring the pendency of the
clamsprocess, the clam shdl proceed asif death had not occurred. If the claim ultimetdly prevails, dl
compensation that would have been awarded to the claimant, had he or shelived, shdl bepaidtothe
dependents of the deceased claimant. Any other claims any dependent might have asareault of the
clamant’ sdeath shall proceed unaffected. To the extent that this holding conflictswith Wingrovev.
Workers' Compensation Div., 208 W. Va. 80, 538 S.E.2d 378 (2000), or Hughes v. State
Compensation Comm'r, 145W. Va. 629, 116 S.E.2d 153 (1960), or its progeny, they are hereby

overruled.

6. “When conflicting medical evidence is presented concerning the degree of
Imparment inan occupationa pneumoconiossdam, that medica evidenceindicating thehighest degree
of impairment, whichisnot otherwise shown, through explicit findings of fact by the Occupationa
PneumoconiossBoard, tobeunrdiable, incorrect, or dearly atributableto someother identifiablediseese

or illness, is presumed to accurately represent the level of pulmonary impairment attributable to



occupationa pneumoconiosis.” Syl. pt. 1, Javinsv. Workers Compensation Comm'r, 173W. Va

747,320 S.E.2d 119 (1984).

1. If the partiesto aworkers compensation clamintroducereliable, conflicting
evidence about the exisence of occupationa pneumoconias's, or reliable, conflicting evidence about the
degree of respiratory impairment caused by or attributable to occupationa pneumoconioss, then the
Divison, the Office of Judges and the Apped Board must award the claimant benefits based upon the
rdiable evidencethat showseither the existence of occupationa pneumoconicgsor thehighest degree of
impairment. Thedamant must begiventhebendfit of al reasonableinferencestherecord will dlow, and

any conflictsin evidence must be resolved in favor of the claimant.



McGraw, Chief Justice:

Mrs. JuanitaMartin gpped sadecison of theWorkers Compensation Apped Board thet
affirmed adenid of her late husband’ sclamfor apermanent totd disability avard. Shewassubstituted
asaparty to thisaction upon the death of her husband DanaMartin. Becausewefindthat Mr. Martin's
death doesnot affect the outcome of hisapped, and because we conclude that the Office of Judgesand
theWorkers Compensation Apped Board erredin not awarding permanent tota disability benefits, we

reverse.

l.
BACKGROUND
Mr. DanaMartin worked for goproximately twenty yearsasacod miner for W-P Cod
Company in Southern West Virginia. Asisoften the case, Mr. Martin contracted occupational
pneumoconi os swhileworkinginthemines, for which hesubmitted aworkers compensationclamin
1987. That 1987 filing resulted in afinding by the Workers Compensation Divisonthat Mr. Martin
suffered from a50 percent permanent partid disability dueto occupationd pneumoconioss. Mr. Martin
sought anincreasein hisaward by filing another daim gpplicationin 1994, which the Divison numbered

94-37387.

BecauseMr. Martin’ sinjury was occupational pneumoconiosis, the Occupational

Pneumoconiog s Board had to make adetermination if he merited an additiond award. On March 13,
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1995, the Occupationa Pneumoconioss Board ruled that Mr. Martin was not entitled to any additiona
permanent partia disability award beyond the 50 percent avard he had dready received. Mr. Martin
gpped ed thisdecison to the Office of Judges, which dso ruled againgt him, issuing adecison on October

28, 1998.

Undeterred, Mr. Martintook thisdecision of the Office of Judgesto the next gepinthe
lengthy process, an gpped to theWorkers Compensation Apped Board (the“ Apped Board”). After
severd months, the Apped Board dso ruled againg Mr. Martin, issuing on March 31, 1999, an order
afirming the prior decison of the Office of Judges. Mr. Martin proceeded to thefind sepinthe process,

a petition for appeal to this Court, which he filed by counsel on April 9, 1999.

BeforethisCourt could act onthepetition, Mr. Martin died on November 13,1999, This
Court granted his petition for appea on November 16, 1999, and granted hiswife’ srequested to be

substituted as appellant in this case on December 20, 2000.

.
STANDARD OF REVIEW
If consdering aquestion of fact, “[i]n most cases we show substantid deferenceto the
factua findingsof theWorkers Compensation Apped Board.” Plummer v. Workers Compensation
Divison, W.Va__,  551SE.2d46,48(2001). Indeed, we haverepeatedly held that: “This

Court will not reverseafinding of fact made by the Workmen’ s Compensation Apped Board unlessit
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appearsfrom the proof upon which theapped board acted that thefinding isplainly wrong.” Syllabus,
Dunlap v. State Workmen's Compensation Commissioner, 152 W. Va. 359, 163 S.E.2d 605
(1968); Accord, Rushmanv. Lewis, 173 W. Va. 149, 313 SE.2d 426 (1984); Conleyv. Workers

Compensation Div., 199 W. Va. 196, 483 S.E.2d 542 (1997).

However, when consdering aquestion of law, wehaveadifferent sandard: “[w]hilethe
findings of fact of the gpped board are conclusive unlessthey are manifestly againg the weight of the
evidence, thelegd condusionsof thegpped board, basad upon such findings, are subject toreview by the
courts.” Barnett v. Sate Workmen’s Compensation Com'r., 153 W. Va. 796, 812, 172 SE.2d
698, 707 (1970) (quoting Emmel v. State Compensation Director, 150 W. Va. 277, 145 SEE.2d

29 (1965)).

Also, wenotethat: “WhentheWorkers Compensation Apped Board reviewsaruling
fromtheWorkers Compensation Office of Judgesit must do so under thestandard of review setoutin
W. Va Code § 23-5-12(b) (1995), and faillureto do sowill bereversbleerror.” Syl. pt. 6, Conley v.
Workers Compensation Div., 199 W. Va. 196, 483 S.E.2d 542 (1997). That code section provides,
In pertinent part:

[TheWCAB] shdl reverse, vacateor modify theorder or decison of the

adminigtrative law judgeif the substantial rights of the petitioner or

petitionershavebeen prejudiced becausetheadminigtrativelaw judge' s

findings are:

(1) Inviolation of statutory provisions; or
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(2) In excess of the statutory authority or jurisdiction of
the administrative law judge; or

(3) Made upon unlawful procedures; or
(4) Affected by other error of law; or

(5) Clearly wrong in view of the reliable, probative and
substantial evidence on the whole record; or

(6) Arbitrary or capricious or characterized by abuse of
discretion or clearly unwarranted exercise of discretion.
W. Va Code § 23-5-12(b) (1995). Bearing these various sandardsin mind, weturn to the case before

us.

1.
DISCUSSION

A. The Effect of Mr. Martin’s Death

Theinitid petition for goped in this case concerned only whether or not Mr. Martin was
entitled to an increasein his permanent partia disability award. Wewill discussthat issuein thisopinion,
but beforedoing so, wemust addressanother issueraised by Mr. Martin’ sdemise. BecauseMr. Martin
died beforehisdlam could reach afind resol ution, wemust examine how hisdeath may haveaffected the

outcome of hisclaim.

Before proceeding, werdterate the prind ples that guide uswhen consdering aworkers

compensationissue. “‘ TheWorkmen'sCompensation Lawisremedid initsnature, and mugt begivena



liberdl congtruction to accomplish the purposeintended.” Syl. pt. 3, McVey v. Chesapeake & Patomac
Telephone Co., 103 W. Va 519, 138 S.E. 97 (1927) (citation omitted).” Syl. pt. 1, Plummer v.

Workers' Compensation Division, _~ W.Va. ___, 551 SE.2d 46 (2001).

Althoughtherulesand regulationsgoverning theworkers compenstionsysgeminthisdate
arenecessily detailed and complex, wemust becareful to prevent thosedeserving of compensationfrom
being thwarted by technicalities or procedural niceties:

“[TheWorkers Compensation Act] requir|es] thestate compensation

commissioner in administering theworkmen’ scompensation fund, to

ascertain the substantid rights of the claimantsin such manner aswill

“carry outjudtly andliberdly thespirit of theact” unrestricted by technical

and formal rules of procedure. ...” Syllabus, in part, Culurides .

Ott, 78 W. Va. 696, 90 S.E. 270 (1916) (citation omitted).

Syl. pt. 2, Plummer v. Workers Compensation Divison, _~ W.Va. ___, 551 S.E.2d 46 (2001).
Fndly, wenotethat theingtant matter, asisthe casewith many workers compensationdams, hastaken
many yearsto reach thisCourt. Wehave often held that such delay runscounter to the avowed purpose
of thesystem. “Long delay in processing camsfor workmen' scompensationisnot cons stent with the
declared policy of the Legidatureto determinethe rights of claimants as peedily and expeditioudy as
possible. W. Va. Code, 23-5-3a.” Syl. pt.1, Workman v. Workmen's Compensation Comn'r,

160 W. Va. 656, 236 S.E.2d 236 (1977).

Appeleepoints out that W. Va. Code § 23-4-6(g) bears on the outcome of this case.

That section of the statute reads in pertinent part:



(9) Should adameant to whom hasbeen made apermanent partid
award diefromscknessor noncompensableinjury, theunpaid balance of
such award shall be paid to claimant’ s dependents as defined in this
chapter, if any; such payment to be madein the sameingtalmentsthat
would have been paid todamarnt if living: Provided, That no payment sl
be made to any surviving spouse of such claimant after his or her
remarriage, and that thisliability shal not accrue to the estate of such
clamant and shdl not be subject to any debtsof, or chargesagaing, such
estate.
W. Va Code § 23-4-6(g) (1999). The point made by appelleeisthat Mr. Martindid not receive any
favorable rulingsaong theway ashisdam advanced toward this Court, and thet, & least on the bagis of
the 1994 claim (94-37387), Mr. Martin cannot be said to be a claimant “to whom has been madea
permanent partid avard.” Thus, goesthe gopdleg sargument, because Mr. Martin died beforerecaiving

any favorable decisionsin the 1994 claim, his claim has been extinguished.

We notethat along line of authority standsbetween Mrs. Martin and any potential
recovery of the benefitssought by her latehusband. Frgtinthet lineisacasewith factsvery amilar tothe
instant case. InHughesv. Sate Compensation Comm'r, 145W. Va. 629, 116 S.E.2d 153 (1960),
Mr. Hugheswasaworkers compensation claimant who had recelved a50 percent permanent partia
disability award, but sought to reopen that daim so that hemight recalve an additiond award. At thefirst
leve of the process, the Divison ruled hewasnot entitled to any additiona avard. However, the Apped

Board" ruled on December 10, 1959, that Mr. Hugheswas entitled to an additional 10 percent disability

The Office of Judges did not exist at that time.
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award. Unfortunately for al concerned, Mr. Hughes had died threeweeks before, in late November of

that year.

This Court held that, becausetheinitialy unfavorable decison remained in effect until
overruled, and that because Mr. Hughes died beforethefavorable decison wasissued, thelaw would not
permit his widow to receive the additional award to which the Appeal Board thought him entitled.?

[1]n the case now under cong deration no award had “ been made” a the

date of the degth of the claimant. On that date there wasin effect the

unreversed order of the commissioner denying further benefits. The

clamant wasnot onetowhom, a the date of hisdeeth, had “ been made

an award.”

Hughes v. Sate Compensation Comm'r, 145 W. Va. 629,634, 116 S.E.2d 153, 156 (1960). In
essence, because Mr. Hughesdied halding a“losng decison,” thelater “winning decison” wasof no hdp

to hiswidow.

“The specific holding by the Court stated:

A damant who diesfrom scknessor noncompensableinjury pending his
aoped to the Workmen's Compensation Apped Board from an order of
the State Compensation Commissoner denying further benefitstohimis
not, at the time of his death, “aclaimant to whom an award has been
made” as contemplated by Code, 23-4-6(€) as amended.

Syl. pt. 2, Hughes v. Sate Compensation Comm'r, 145 W. Va. 629, 116 S.E.2d 153 (1960).



Inacasewith aneven more Draconian holding, the Court denied rdlief to awidow whose
husband died a mere ten days “too early.” In Ferguson v. State Workmen’s Compensation
Commissioner, 152 W. Va. 366, 163 S.E.2d 465 (1968), an injured Mr. Ferguson was examined by
thethen-caled SilicosisMedica Board, and found by the Board to be entitled to a 30 percent permanent
partid disability awvard. The Board forwarded thisdecision tothe Commissioner, who officidly madethe
award on June 2, 1967. Unfortunately, Mr. Ferguson died ten days before, on May 23,1967. The Court
explained its holding® by stating:

Alleged rights and remedies, not provided by the workmen's
compensation statutes, can not berecogni zed or granted by the courts.
Asthedautory requirement thet avalid awvard of compensation must be
medeto thedamant whileliving to entitle hiswidow to recavethe unpaid
balance of such award has not been satisfied inthis case, thisCourt is
without power or authority to award compensation benefits to the
dependent widow of the deceased employee, Hercy C. Ferguson, or to
relieve her from the unfortunate situation which hasresulted from the
untimely death of her husband.

3In that case, the Court held:

To entitle the dependent widow of adlameant, who diesfrom scknessor
anoncompensable injury, to payment of the unpaid balance of a
permanent partia disability award of compensation under Section 6(e),
Article4, Chapter 23, Code, 1931, asamended, avaid award of such
compensation must be made by the workmen’s compensation
commissoner during thelifetimeof thedamant; andif suchdament dies
before such awvard ismade his dependent widow isnot entitled to recaive
any part of an award which could have been made during the lifetime of
the claimant.

Syl. pt. 2, Ferguson v. Sate Workmen’s Compensation Commissioner, 152 W. Va. 366, 163
S.E.2d 465 (1968).



Ferguson v. Sate Workmen's Compensation Commissioner, 152 W. Va. 366, 371, 163 SE.2d

465, 468 (1968). It seemsthat in this case, “untimely death” was no mere platitude.

In the case of Hagy v. Sate Workmen’s Compensation Commissioner, 163 W.
Va 198, 255 SE.2d 906 (1979), Mr. Hagy had lost severd fingersfrom hisleft handin an accident in
Virginia Hewaslater injured in West Virginiaand recaived benefitsfor temporary totd disability while
hishand hedled. After reaching themaximum degreeof recovery from theacadent, hisdoctor opined thet
he had a50 percent permanent partid disability. Beforethe Commissoner medeafind dedson regarding
the permanent partid disability award, Mr. Hagy died. TheCommissoner digmissed hisclam, and his

widow appealed.

Citing theforerunner toW. Va Code § 23-4-6(g), the Court ruled against the widow,
explaining: “ Thisstatute predicatestheright of the claimant’ s dependentsto obtain the benefitsof the
cdamant onhisinitidly having been given an award of permanent partia disability. Thephrase’unpad
balance of such award’ also clearly indicates this construction.” Hagy v. State Workmen's

Compensation Commissioner, 163 W. Va. 198, 201-02, 255 S.E.2d 906, 908 (1979).

Citing the earlier Ferguson case, the Court found that adamant must have dready won
anaward for awidow (or widower) to recover: “ Ferguson requiresthat the Commissoner shal have
made an award of permanent partid disability before the daimant’ s dependents are entitled to recaive the

benefits at his death under W. Va Code, 23-4-6(g).” The Court in Hagy finished: “We conclude that
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under Ferguson the claimant’ swidow isnot entitled to permanent partial disability benefits, sncethe
clamant received no unscheduled permanent partid disability award during hislifetimeand died of causes
unrelated to the injury.” Hagy v. Sate Workmen’'s Compensation Commissioner, 163 W. Va.

198, 203, 255 S.E.2d 906, 909 (1979).

However, Hagy did discussthe difference between W. Va Code § 23-4-6, subsection(q)
andW. Va Code § 23-4-6, subsection (f), dedling with theloss of abody part. Subsection (f) thenread,
In pertinent part:

Should adamant sustain acompensableinjury which resultsinthetota
losshy severanceof any of the bodily members named inthissubdivison,
diefrom sickness or noncompensableinjury beforethe commissioner
mekesthe proper award for suchinjury, thecommissoner shdl mekesuch
awardto clamant’ sdependents as defined in thischapter, if any; such
payment to be madein the sameingalmentsthat would have been pad
totheclamantif living: Provided, that no payment shal bemadeto any
widow of such daimeant after her remarriage, and thet thisliability shall not
accrueto theestate of such damant and shdl not be subject to any debts
of, or charges against, such estate.

W. Va Code § 23-4-6 (f) (1978).* The Hagy Court explained the different trestment dependentsreceive
under the two subsections stems from the need for further evidence:

The gpparent rationdefor thisprovison isthat a severance of abodily
member is subject to aspecific scheduled award under W. Va. Code,

“Thelast sentence of the subsection now reads: “ Provided, That no payment shal be madeto any
surviving spouse of such daimant after hisor her remarriage, and thet thisligbility shdl not accrueto the
edate of such clamant and shdl not be subject to any debtsof, or chargesagaing, suchedtae” W.Va
Code § 23-4-6(f)(1999).
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23-4-6(f). The Commissioner can thus easily determine the award
amount without the benefit of medicd advice. Consequently, thereisno
medical evaluation and claimant’ s desth does not affect the award
process. Hisdependents, therefore, areentitled to thedisability benefits.
Hagy v. Sate Workmen' s Compensation Commissioner, 163 W. Va. 198, 203, 255 S.E.2d 906,

909 (1979). Aswe discuss below, we feel the Hagy Court wasin error.

Perhaps because of the Draconian holding in Ferguson, the Legidature made changes
totheworkers compensationlaw so that adetermination of the Occupationd PneumoconiossBoard had
the sameforce and effect asaruling by theWorkers Compensation Commissioner. See, W. Va Code
§23-4-6(h) (1999). Two widowswerefoundto bethebeneficiariesof thischangein the case of Charles
v. State Workmen’s Comp. Commir, 161 W. Va. 285, 241 S.E.2d 816 (1978). The Charles court
noted: “Theobvious purpose of theamendment wasto dlow dependentsto recaive adecessed employes's
benefitswhere, aswasoften the case, theinterna workmen’ scompensation procedurewas o burdened
and lengthy that many damantsdied beforeafind Commissone’ savardwasmede” Id., 161 W. Va

at 287, 241 S.E.2d at 818 (footnote omitted).

Whilethe Charles court recognized the unfairessin awarding dependents benefits only
when theclaimant managed to outlivethe apped sprocess, the Court found it unnecessary to reexamine
any of theearlier casesbecausethe changein the satute provided thewidowsin that casewith therdlief

they requested. But the Court made oneimportant observation. It noted that W. Va. Code § 23-4-6
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“providd g for didribution of fundsafter death of theemployeeto [hisor her] dependents” 1d. 161 W.

Va at 289, 241 S.E.2d at 819.

A casethat anticipated the problem we face today isthat of Cole v. Sate Workmen's
Compensation Comm'r, 166 W. Va. 294, 273 S.E.2d 586 (1980). Although Cole dealt with the
effect subsequent satutory enactmentswould have upon aworker’ sprevioudy filed dam, theopinion
discussed the very question wenow consider. Inexplaining that West Virginiafocused on whether a
claimant had died before the end of the gpped s process, the Court suggested that thiswas perhagps not the
best approach:

[T]heruleoften revolvesaround the question of whether the deceased
employeerecaved an“award’, or theeguivaent, before hisdeath. While
the outcome of such aninquiry frequently turnson statutory variables,
mog juridictionshold thet if adaim hasbeen filed, but no avard ismeade
at the time of death, the death will not abate the clam. 2 Larson,
Workmen's Compensation Law, § 58.40 (1976). While West
Virginiaseems, at thisjuncture, to require that an “award” be made
pursuant to W. Va Code § 23-4-6(a) before dependents may recover,
see eg., Hagy v. Sate Workmen's Compensation
Commissioner, W. Va., 255 S.E.2d 906 (1979); Richmond v. Sate
Compensation Commissioner, 136 W. Va. 234, 67 S.E.2d 39
(1951), other courts’ have criticized thisview as unfairly providing the
employer with awindfall because of the degth of the employee beforea
formal award.

The Court cited several casesfrom other statesto support thisproposition, including, Reed v.
Industrial Commission of Arizona, 104 Ariz. 412, 454 P.2d 157 (1969); Sate Department of
Motor Vehiclesv. Richardson, 233 Md. 534, 197 A.2d 428 (1964); Cureton v. Joma Plumbing
& Heating Co., 38 N.J. 326, 184 A.2d 644 (1962); Russo v. Wright Aeronautical Corp., 25
N.J.Misc. 109, 51 A.2d 100 (1947).
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Colev. Sate Workmen’s Compensation Comm'r, 166 W. Va. 294, 298-99, 273 S.E.2d 586, 589
(1980) (footnote added) (citations omitted). The Court went on to note that, even if the desth of the

clamant caused somedifficulty in ascertaining the proper amount of an award, deeth should not bar an

otherwise valid award:

The question of when death precludes derivative benefitsis often
addressad in the context of determinationson permanent partid disability
awards. Accordingto Professor Larson, the degth of the damant before
an award is made does not make the disability impossible to prove and
should not result in defegting an award. Rather, the better gpproach “is
to makethe best possible medical estimate of the probableresidual
disaility thet would have remained if the employee hed lived to complete
his healing period.”
1d.°

Although theColeopinion doesnot attempt to overrulethislineof cases it dearly did cast
some doubt upon them. “[W]etoday question, in light of Professor Larson’sadmonition, 2 Larson, 8
58.40(1976), therather draconian and technical gpproachlaid downin Hagy, supra, that an“award’

must be made prior to death[.]” 1d., 161 W. Va. at 301, 273 S.E.2d at 591.

®In support of this contention, the Cole Court cited a Washington State case:

Wefind noraiond bassfor aninferencethat thelegidature, when it used
theterm*award,” meant to redtrict theright of awidow whose husband
Uffered apermanent partid disability to receive payment of compensation
which hewould havereceived had helived, to agreater degreethanit
restricted the right of a widow whose husband was totally disabled.

Powell v. Department of Labor and Industries, 79 Wash.2d 378, 384, 485 P.2d 990, 993 (1971).
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We recently dealt with a similar issue in the case of Wingrove v. Workers
Compensation Div., 208 W. Va. 80, 538 S.E.2d 378 (2000). InWingrove, another coal miner, Mr.
Wingrove, had filed aworkers compensation clam, but died beforethe claim reached afina decison
beforethisCourt. However, Mr. Wingrove had received aninitidly favorableruling fromthe Divison,
which gave himapermanent totd disahility award. Later, the Apped Board stripped Mr. Wingrove of thet
award, so he gopeded to this Court. Unfortunately, Mr. Wingrove died after his goped was granted, but

before this Court could rule on his case.

Asintheingant case, Wingrove presented the question of how the desth of aclamant
during the pendency of hisgpped would affect the outcome of hisworkers compensationdam. Weruled
InWingrovethat the Satute does not require aclamant to havereceived a“finad avard’ beforedeathin
order for hisfamily to be eligible for receipt of any unpaid benefits. Specifically, we held:

If aclamant inaWorkers Compensation casetowhom an avard was

mede, dieswhile gopedling asubssquent adverse dedison concerning thet

award, thegpped shdl proceed asif deeth had not occurred. Any unpad

compensation awarded asaresult of such angpped, whichwould have

been paid or payableto the claimant up to thetime of hisor her degth,

shdl not accrueto the estate of the dlamant, but shall be payableto the

dependents of the deceased clamarnt, if there are dependents at thetime

of death.

Syl. pt. 3, Wingrove v. Workers' Compensation Div., 208 W. Va. 80, 538 S.E.2d 378 (2000).

InWingrove, werecognized that Mr. Wingrove had faced long ddaysin the adjudication

of hisclaim, and stated:
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By not requiring afinal award, the effect of delaysin the adjudicatory

processis minimized. In this case, there were long delaysin the

adjudicatory process, areview by the Office of Judgestook dmaost four

years. Torequireafinad award would not “further justice’ (Click, id.)

becauseit would reward asystem that did not “ determinetherights of

clamantsas speedily and expeditioudy aspossible” Workman, supra.
Wingrovev. Workers Compensation Div., 208 W. Va. 80, 85, 538 S.E.2d 378, 383 (2000). The
ingtant case presentsuswith asmilar problem, and again highlightsthe perverseand perniciousincentive

thisCourt’ sprior interpretation of thelaw has created for those oppos ng theclaim of aninjured worker.

Although surdly not theintent of the Court or theLegidaure, thisinterpretation of law has
created anincentivefor dday for thosewho opposeaworkers compensation award. Whileweimpute
no evil intentionsto theemployer inthiscase, dlowing the deeth of the daimant to extinguishthedaim sets
upaunavoidableconflict. For thepurdy rationa economic actor, itisadvantageousto extend litigation

in the hope that the claimant will die before ever receiving afavorable decision.

Thiswasaso truein Mr. Wingrove s case, but because of the particular history of Mr.
Wingrove sdam, wedid not haveto face head-on the problemscreated by thisold lineof cases. Indeed,

weeven adopted that logic asour owninexaminingW. Va Code § 23-4-6(g).” However, upon further

We stated: “ The plain meaning of the Satute requires an awvard to begiven during acdlaiment’s
lifetime for the payment of unpaid benefitsto aclaimant’ sdependentsafter hisor her death.” \Wingrove
v. Workers' Compensation Div., 208 W. Va. 80, 85, 538 S.E.2d 378, 383 (2000). Upon further
reflection, we find it necessary to repudiate this statement.
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examination, wemust concludethat wewereineror. Wenow bdievethat thetheory espoused by this

entire line of casesis fundamentally flawed.

Subsection (g) of W. Va Code § 23-4-6 says nothing about extinguishing aclam upon
the deeth of adamant. Subsection (g) meredly describes how one should distribute the unpaid balance of
anawvadifthedamant dies. Asnoted above, subsection (g) merdly “provideg for distribution of funds
after death of the employee to [his or her] dependents.” Charlesv. State Workmen's Comp.
Comm'r, 161 W. Va. 285, 289, 241 SE.2d 816, 819 (1978). Quitelogicdly, one cannot distribute an
award unlessthat award, infact, exigs. Thussubsection (g) describeshow anaward, onceit exigts, should
be digtributed if the claimant dies. The section isentirdly slent asto how one should proceed in the

circumstance where a claimant dies before receiving a favorable ruling.

Also, wenotethat other portionsof our workers compensationlaw contain contingencies
for deding with adam after thedamant hasdied. For example, the section dedling with examinations
by the Occupationd Pneumooconiogs Board establishes examination reguirementsfor living daimants and
adso dates”If theemployee be dead, the natice of the board shdl further requirethat the dlamant produce
necessary consentsand permits o that an autopsy may be performed, if theboard shdl sodirect.” W. Va
Code§23-4-80(1971). If our law permitsthe Occupational Pneumoconi o sBoard to examine deceased
employeesto gather evidence of acompensableinjury, it surely permitsthe gppellate organs of the
workers compensation schemeto continue processing aclamif aclameant diesbefore the procedure has

run its course.
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Two other provisions support our contention, one of which we have noted previously:

Should adaimant sutain acompensaleinjury whichresultsinthe
total loss by severance of any of the bodily members namedinthis
subdivision, die from sickness or noncompensableinjury beforethe
divison makesthe proper award for such injury, the divison shdl make
suchawardto claimant’ s dependents asdefined in this chapter, if any;
such payment to be madein the same installments that would have
been paid to claimant if living: Provided, That no payment shall be
medeto any surviving pouse of such damant after hisor her remarriage,
andthat thisligbility shall not accrueto the estate of such daimeant and shal
not be subject to any debts of, or charges against, such estate.

W. Va Code § 23-4-6(f) (1999) (emphasis added). And several sections later, the Code provides:

Compensation, either temporary tota or permanent partial, under this
section shdl be payableonly to theinjured employeeand theright thereto
shdl not vest inhisor her estate, except that any unpaid compensation
which would have been paid or payable to the employee up to
the time of his or her death, if he or she had lived, shall be
paid to the dependents of such injured employee if there be such
dependents at the time of death.

W. Va. Code § 23-4-6(1) (1999) (emphasisadded). Aswe have stated on numerous occasions,
“[Jtatutesinpari materia, must be congtrued together and thelegidativeintention, asgathered fromthe
whole of the enactments, must be given effect.” Syl. pt. 3, Sateexrd. Graney v. Sns, 144 W. Va
72,105 S.E.2d 886 (1958). We are also mindful that:

Given the gatutory bassof workers compensation rightsand resultant
remedies, theprimary method of ascertaining theavailability and scopeof
such bendfitsisto look to the plain meaning of the gpplicable gatutesand
to ascertainthe Legidature sintent in enacting the provisonsat issue.
“The primary object in congruing adatute isto ascertain and give effect
to theintent of the Legidature” Syl. pt. 1, Smith v. Sate Workmen's
Compensation Comm'r, 159 W. Va. 108, 219 S.E.2d 361 (1975).
Accord West Virginia Health Care Cost Review Auth. v. Boone
Memorial Hosp., 196 W. Va. 326, 336, 472 S.E.2d 411, 421 (1996).

17



Sateexrel. ACF Industries, Inc. v. Vieweg, 204 W. Va. 525, 537, 514 S.E.2d 176, 188 (1999).

L ooking a these provis onstogether, the common thread running through dl isthat the
Legidatureintended that in the event aworkers compensation dlamant died, the dependents, and not
theedtate, should recaivethedamant’ scompensation. TheLegidatureisdemongraingitsdesre, asit
has donein the realm of wrongful death cases®, that dependentsin need of support receive compensation,
and that the compensation does not end up in the hands of any creditorsthat may have damsuponthe

decedent’s estate.

8 Inevery such action for wrongful desththejury, or inacasetried
without ajury, the court, may award such damages asto it may
seem fair and just, and, may direct in what proportions the
damagesshd| bedigtributed to thesurviving sopouseand children,
including adopted children and stepchildren, brothers, sgters,
parentsand any personswho werefinandaly dependent uponthe
decedent at the time of hisor her death or would otherwise be
equitably entitled to sharein such distribution after making
provisonfor thoseexpenditures, if any, specifiedinsubdivison
(2), subsection () of thissection. If thereareno such survivors,
then the damages shall be distributed in accordance with the
decedent’ swill or, if thereisnowill, in accordance with thelaws
of descent and digtribution asset forth inchepter forty-two of this
code. If thejury rendersonly agenerd verdict on damagesand
does not provide for the distribution thereof, the court shall
digtribute the damagesin accordancewith the provisonsof this
subsection.

W. Va Code 8§ 55-7-6(b) (1992).
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So, whilewe have utmost respect for our predecessors on this Court, and some chagrin
over our recent Satementsin Wingrove, wefed that the earlier line of casesthat saw subsection(g) (or

its forerunners) as a device to limit the recovery of widows and orphans was simply wrong.

AtthetimeMr. Martin petitioned the Court in this case, before hisdesth, the disputed issue
waswhether Mr. Martin was owed additional compensationfor hisoccupationa pneumoconios's
impairment. Had henat died, and had thisCourt found in hisfavor, theWorkers Compensation Divison
would have owed Mr. Martintwo things aback pay award for the period of timefrom the onset dete of
hisdisahility tothedateof hisfavorabledecison, and ongoing paymentsfromthe date of the decison until

Mr. Martin’s condition changed or until he died.

But, though Mr. Martin'sdesth obvioudy impacts any future paymentsadill-living Mr.
Martin might have recelved, we cannot seewhy hisdesth should have any impact whatsoever on the
question of what sort of award hewasentitled to for thetimehewas il dive, i.e., theback pay award.

Either the evidence showshedeserved it, or shows hedid not. Hisdeath hasno bearing on that question.”

Wearenat doneinthisview. Courtsreviewing similar satutesin other states sharethisoutlook:

Defendants claim that there can be no recovery for disability benefits
inesmuch as Holiday haesdied. They rdy on Section 52-1-47(C) which
providesthet “in no caseshdl compensation benefitsfor disahility continue
after thedisability endsor after thedesth of theinjured workman[.]” This
section providesthat compensation benefitsfor disahility terminate upon
death of theworker. This section does not prohibit the payment of
disability benefits to which the worker wasentitled prior to death.
(continued...)
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Thuswehold that, if adamant inaworkers compensation case dies during the pendency
of thedamsprocess, thecdam shdl procead asif desth had not occurred. If thedamultimatdy prevails,
al compensation that would have been awarded to the clamant, had heor shelived, shal be paidtothe
dependents of the deceased clamant. Any other clams any dependent might have asaresult of the
clamant’ sdeath shall proceed unaffected. To the extent that thisholding conflictswith Wingrovev.

Workers' Compensation Div., 208 W. Va. 80, 538 S.E.2d 378 (2000), or Hughes v. State

%(...continued)
Defendants state that Section 52-1-47 placesalimitation on all the
benefits authorized by Sections52-1-41t0-46. Our responseisthat
Section 52-1-47 saysnothing about payment of disability benefitsto
which the worker was entitled prior to death.

Holiday v. Talk of the Town, Inc., 102 N.M. 540, 541, 697 P.2d 959, 960 (1985).
And more recently, a Maryland court explained:

The survival provisions of the Act were construed in Sate v.
Richardson. Wetherehdd that “compensation payable’ asusedinthe
non-abatement provision, Md. Code (1957), Art. 101, 8 36(4)(c), did
not require an award to have been rendered prior to the daimant’ sdeeth.
After reviewing decigonsin other dates, this Court felt condrained, in
view of thephraseology of § 36(4)(c) of the Maryland Satute, to follow
the reasoning of those caseswhich sustained awards made when the
clamant had filed adlambut died from other non-compensable causes
before a hearing could be held.

Sears, Roebuck and Company, Inc., 340 Md. 304, 309, 666 A.2d 1239, 1244 (1995)(citation and
internal quotations omitted). Seealso, Curry v. Sate Incus. Ins. System, 956 P.2d 810, 114 Nev.
328 (1998); Robinson v. Newburgh, 849 SW.2d 532,  Ky. _ (1993).

20



Compensation Comm'r, 145W. Va. 629, 116 S.E.2d 153 (1960), or its progeny, they are hereby

overruled.®

Nothing in thisopinion should beread tolimit, in any way, the other benefits adependent might
have asaresult of the death of an injured worker, whether that death wasrelated, or unrelated, to an
occupational injury. The code describes what benefits are available in those cases:

In caseapersond injury, other than occupationd pneumoconiogsor other
occupational disease, suffered by an employeein the course of and
resulting from hisor her employment, causesdeath, and disability is
continuousfrom date of suchinjury until date of death, or if desth results
from occupational pneumoconiosisor from any other occupational
disease, thebendfitsshdl bein theamountsand to the personsasfollows

(8 If therebe no dependents, the disbursements shal belimited

to the expense provided for in sections three and four of this article.

(b) If there be dependents as defined in subdivision (d) of this
section, such dependents shdl be paid for aslong astheir dependency
shdl continuein the same amount aswas paid or would have been paid
the deceased employeefor totd disability had heor shelived. Theorder
of preference of payment and length of dependence shdl beasfollows. .

(€) If aperson recaiving permanent total disability benefitsdies
from acause other than adisabling injury leaving any dependentsas
defined in subdivision (d) of thissection, an award shal be madeto such
dependentsin an amount equa to one hundred four timesthe weekly
benefit theworker wasreceiving at thetime of hisor her desthand be
paid either asalump sum or in periodic payments, at the option of the
dependent or dependents. Direct premiumrating experiencechargesfor
the payment of such benefitsgranted asaresult of asecond injury award
of permanent total disability shall not be made to the employee's
employer. Itistheintent of the Legidature that the amendmentsto this
subsaction enacted during theregular sesson of the Legidaurein the year
one thousand nine hundred ninety-nine be construed so asto make
dependents digible for benefits under this subsection retroactive to the
second day of February, one thousand nine hundred ninety-five.
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B. The Validity of Mr. Martin’s Underlying Claim
Having decided thethreshold question that Mrs. Martinmay il bethebeneficiary of any
award that might have been owed Mr. Martin, we now mugt addressthe meritsof Mr. Martin’ sunderlying
clam. Therecord indicatesthat Mr. Martin provided the medicd report of aDr. M. |. Ranavaya, who
performed apulmonary function test upon Mr. Martin. Based upontheresultsof thetest, Dr. Ranavaya
opined that Mr. Martin was permanently and totally disabled as a result of his occupational

pneumoconiosis.

Asisrequired, the Occupationd Pneumoconioss Board dso examined Mr. Martin, and
after that examination, the Occupationa Pneumoconiosis Board concluded that: “[We] find sufficient

evidencetojudtify adiagnosis of occupationa pneumoconiosswith no more than the 50% pulmonary

functiond impairment attributable to thisdisease previoudy found in[Mr. Martin's 1987 cdlam].” The
Occupational Pneumoconiosis Board went on to state what evidence supported its finding:

The evidence upon which we base our findingsisahistory that this 56
year old COAL MINER hasbeen exposed to adust hazard for 27 years
with sufficient exposure to have caused occupationd pneumoconiogsor
to have perceptible aggravated a pre-existing occupational
pNeumoconiosis.

19(....continued)
W. Va Code § § 23-4-10 (1999).
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The further evidence upon which we base our finding is physical
examingtion of the[s¢] by themembersof the Board, pulmonary function
gudies madefor the Board and now apart of thisrecord, and x-rays of
the chest made by a member of the Board.

Whilethisisal wel and good, nowhere doesthe Occupationa PneumoconiossBoard
discussthe evidence presanted by Mr. Martin that showed him to be permanently and totdly dissbled. Our
law on this issue has been clear for some time:

When conflicting medical evidenceispresented concerning thedegreeof
impairment in an occupational pneumoconiosis clam, that medical
evidenceindicating the highest degree of impairment, whichisnot
otherwise shown, through explicit findings of fact by the Occupationa
Pneumoconioss Board, to be unrdigble, incorrect, or dearly dtributable
to someother identifiabledisease or illness, is presumed to accurately
represent theleve of pulmonary impairment atributable to occupationd
pNeumoconiosis.

Syl. pt. 1, Javinsv. Workers' Compensation Comm'r, 173 W. Va. 747, 320 S.E.2d 119 (1984).
We have declared that the Occupationd Pneumoconiosis Board must examine the daimant’ sevidence,
and cannot Imply ignoreit becauseit does not precisdly meatch the evidence produced by the Occupetiond
Pneumoconiosis Board:

[O]n the one side we have a high regard for the Occupational
PneumoconiogsBoard' sprofessond competencein eva uating expert
tesimony, yet onthe other sdewehavearuleof law, namdy theliberdity
rule, which mandatesthat reputabl eevidencefavorableto thedamant be
conddered and thedamant treeted asgeneroudy asany reasonableview
of the evidence would justify. In this regard the Occupational
Pneumoconiosis Board, the Commissioner, and the Workmen's
Compensation Apped Board asfindersof fact arein adifferent podtion
fromeither ajury or atrial chancellor; they are not quite entitled to
diddieveevidencebased exdudvdy uponthar ownsubjectiveevaudtion
of the credibility of the witnesses.
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Persani v. Sate Workmen' s Compensation Commissioner, 162 W. Va. 230, 236, 248 S.E.2d
844, 848 (1978). Justice Starcher elaborated on this point in a recent concurrence:

In Persiani v. SMCC, 162 W. Va. 230, 248 S.E.2d 844
(1978) wespecified thet theruleof liberdly interpreting evidenceinfavor
of thedamant isto be gpplied in occupationa pneumoconiossclams
We described the liberdity rule as one *which mandates that reputable
evidencefavorableto thedamant beconsdered and thedameant trested
asgeneroudy asany reasonableview of theevidencewouldjudtify.” 162
W. Va. at 236, 248 S.E.2d at 848 (1978).

Persani presented the Court with the question of how therule
of liberality should be applied “when the claimant introduces expert
testimony on disahility to the Occupationa Pneumoconioss Board who,
asexpertsthemsealves, dishdievetheclamant’ sevidenceandfind the
evidence of the employer’ sexamining expertsmore credible.]” The
questionraisedin Perdani isnearly identical to theissueinthiscase,
where the OP Board amilarly conduded that the employer’ spulmonary
function tests, which indicated that the appellant had no respiratory
impairment, were “morereliable” than the OP Board' stest results
indicating a 15% impairment.

Thisagpproach used by the OP Board in Pergani for interpreting
evidencein pneumoconiodsdamswaspedficaly rgected by thisCourt.
We specified that the Division may not accept the OP Board's
recommendation to “arbitrarily choose to disbelieve any competent
medical testimony in itsentirety or to exclude it from consideration

altogether, absent credible evidence in the record that the suspect
testimony isunreliable.” Syllabus, Persiani.

Thacker v. Workers Compensation Div., 207 W. Va. 241, 245, 531 S.E.2d 66, 70 (1999) (per

curiam)(footnote omitted).

Weinterpret therule set forth in Persgani and Javinsto be quitesmple: if the parties

toaworkers compensation claim introduce reliable, conflicting evidence about the existence of
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occupationd pneumoconicgs, or religble, conflicting evidence about the degree of respiratory impairment
caused by or atributableto occupationa pneumoconios's, then the Divison, the Office of Judgesand the
Apped Board must award the claimant benefits based upon the reliable evidence that shows ether the
exigenceof occupationd pneumoconiogsor the highest degree of imparment. Thedamant must begiven
the bendfit of dl reasonableinferencestherecord will alow, and any conflictsin evidence mugt beresolved
infavor of the claimant. See, Thacker v. Workers' Compensation Div., 207 W. Va. at 250, 531

S.E.2d at 75 (Starcher, C.J., concurring).

InJavinsand Persani, we expresdy made clear that the Divigon, the Office of Judges
and the Apped Board may only disregard evidencethat is*unrdigble” \Whether evidenceisunrdigbleis
alegd determination to be made by the finder of fact, i.e., the Divison or the Office of Judges. Ina
workers compensation daim, whether theevidence of aparty isunrdiableisadetermination that must be
meade by an affirmativeshowing by the partiesin therecord, and such an affirmative showing canincdlude

the opinions of the members of the Occupational Pneumoconiosis Board.

Furthermore, thefinder of fact may not rely upon “only probable or conjectura reasons
or causes’ asabasisfor disregarding aparty’ sevidence. Pripich v. Sate Compensation Comm'r,
112W.Va 540, 543,166 S.E. 4,5 (1932). In other words, the unsubstantiated opinion of an expert,
indluding the members of the Occupationa Pneumoconioss Board, that aparticular piece of evidenceis
“unrdigble’ isitsdf unacceptable. The expert opinion must be accompanied by spedific, credible evidence
or testimony that the suspect test result is unreliable.
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In theingtant case, we find no evidence in the record -- from ether the Occupational
PneumoconiossBoard or any other expert witness-- to suggest that theclaimant’ smedica report from
Dr. Ranavayawas unrdiable. Dr. Ranavaya s opinion was that the claimant was permanently, totally
disabled asaresult of hisoccupationa pneumoconioss. The Occupationa PneumoconiossBoard' s
opinion wasthat the clamant had only 50% permanent partid disability attributableto hisoccupationd
pneumoconioss. Thepartiesintroduced reliable, conflicting evidenceabout thedegree of respiratory
Impairment caused by or attributableto occupationa pneumoconioss, and the Division, the Office of
Judgesand the A pped Board should have awarded the damant benefitsbased upon therelisbleevidence

that showed the highest degree of impairment.

Wethereforefind that the Office of Judgesand theWorkers Compensation Apped Board
erredin not avarding Mr. Martin permanent tota disability dueto hisoccupationd pneumoconioss We

conclude that the Appeal Board' s decision was clearly wrong, and the decision must be reversed.

V.
CONCLUSION
For the reasons stated, the decision of the Workers' Compensation Appeal Boardis
reversed. Thisclamisremanded for entry of apermanent tota disability award with an onset date of
August 4, 1994, and for the payment to Mr. Martin' sdependants of any resultant benefitsMr. Martin

would have received up to the date of his death.
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Reversed and remanded.



