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The Opinion of the Court was delivered PER CURIAM.



SYLLABUSBY THE COURT

1. “Rule19(a) of theWest VirginiaRulesof Civil Procedurerequirestwo generd
inquiriesfor joinder of aperson who issubject to service of process. Frg, ishis presence necessary to
givecompleterdief to those dready parties? Second, doeshehaveadamtha, if heisnot joined, will
beimpaired or will hisnonjoinder result in subjecting theexigting partiesto asubgtantia risk of multipleor
inconggent obligations? If the asent person meatstheforegoing te, hisjoinder isrequired.” Syllabus,
in part, Wachter v. Dostert, 172 W.Va. 93, 303 S.E.2d 731 (1983).

2. “Under Rule 19(g) of theWes VirginiaRules of Civil Procedure aparty becomes
anindispensable party if hehasaninterest relating to the subject of the action and is so Stuated thet the
digpostion of theactionin hisabsencemay asapracticd matter impair or impede hisability to protect thet
interest.” Syllabus Point 1, Pauley v. Gainer, 177 W.Va. 464, 353 S.E.2d 318 (1986).

3. “Gengdly, dl personswho ae materidly interested in the subject-metter involved
inasuit, and who will be affected by theresult of the proceedings, should be made partiesthereto, and
when the attention of the court is called to the aasence of any of such interested persons, it should seethat
they aremade partiesbeforeentering adecreeaffecting their interests.” Syllabus, Manufacturers' Light

& Heat Co. v. Lemasters, 91 W.Va. 1, 112 SEE. 201 (1922).



Per Curiam:

Thiscaseisbeforethe Court upon apetition for writ of prohibitionfiled by One-Gateway
Asociates, LLCto prohibit the enforcement of the December 20, 1999 order entered by the Honorable
Gary L. Johnson, Judge of the Circuit Court of Nicholas County, which granted injunctiverdlief to
respondent Retall Designs, Inc. Spedficdly, theorder required theWest Virginia Department of Highway's
to permanently doseto dl traffic an accessroad which connects U.S. Route 19 to property developed by

the petitioner. We issued arule to show cause and now grant the writ of prohibition.

FACTS

In 1997, the petitioner, One Gateway Associates (“One-Gateway” ), aWest Virginia
Limited Liability Company, contracted withWa-Mart Stores, Inc.(“Wa-Mart”) todevelopasteaong
U.S. Route 19in Nicholas County for the congtruction of aSuper Wa-Mart sore. In January 1998, the
petitioner entered into acontract with the West VirginiaDepartment of Transportation, Division of
Highways (“ DOH") in which the petitioner agreed to condruct, a itsown expense, afrontageroad dong
the eastern edge of the Wal-Mart development area, paralleing U.S. Route 19; to make certain
modificationsto U.S. Route 19; and to congtruct an gpproach from U.S. Route 19 to the frontage road.
Upon completion of the congtruction, the petitioner agreed to convey the frontage road, including the

approach to U.S. Route 19, to the DOH. Further, if the petitioner failed to obtain the land required for
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condruction of thefrontage road onor before June 1, 1998, DOH agreed toinitiate an eminent domain
procesding inthe Circuit Court of Nicholas County for the purpose of acquiringtheland and to use“itsbest
efforts’ to obtainaright of entry so that congtruction of the frontage road could proceed in accord with the

congtructionschedule. The Super Wal-Mart sorewassubsequently constructed and opened for business®*

In August 1998, DOH filed apetition in the Circuit Court of Nicholas County seeking to
condemn atract of land owned by respondent Retail Designs, Inc. for the purpose of constructing an
ingressfrom U.S. Route 19 to the southern end of the frontage road bordering the Wa-Mart property.
Reall Deagns Inc. (“Retall Desgns’) isaGeorgiacorporaionwhichowns TheMerchantsWalk Shopping
Center located at the southern end of the Wal-Mart property. Retail Designs parking lot islocated a the
southern end of thefrontage road and preventsthefrontage road from connectingwith U.S. Route 19 at
that location. By order of March 8, 1999, the Circuit Court of Nicholas County denied DOH'’ spetition

for condemnation becauseit found that the proposed taking wasfor a private and not apublic purpose.?

! Currently, thesoleaccessfrom U.S. Route 19 to theWal-Mart property islocated a the northern
end of the frontage road.

The circuit court found in part:

The evidence in this case established that this
condemnationwasundertakenwith theimproper intent to benefit
One-Gateway and Wa-Mart, and that is not apublic purpose
ether under the satute or under the Condtitution of the State of
West Virginia

Sncetheproposedtaking of Retall Desgns property is
not for apublic use, isnot necessary and required for present or
presently foreseeabl e future state road purposes, and is not
necessary and required for present or reasonably anticipated

(continued...)



Subsequent to the denid of the petition for condemnation, the Commissoner of DOH
opened to the public what had been atemporary congruction road on the southern end of the frontage
road. Thecongtruction road abuts Retal Designs' property which DOH sought to condemn.® Spedificaly,
thiscondruction road, located on DOH property, bypasses Retall Desgns' property and connectsU.S,
Route 19to thefrontageroad. Thus, theroad providesasoutherningressfrom U.S. Route 19totheWd-

Mart property.

Shortly theresfter, Retail Designsfiled acomplaint for injunctiverdief against DOH inwhich
it sought an order requiring DOH to close and abandon theroad it had opened at thesouthern end of the
frontageroad. Retall Desgnsdleged that DOH had effectively condemned its property and converted it
Into an accessroad for the private benefit of the Wa-Mart property. Inaddition, Retall Desgnsaverred
that it had suffered irreparable damage in the deprivation of the quiet use, control and enjoyment of its

property and its subjection to additional incalculable wear, tear and maintenance of its property.

By order of December 20, 1999, the Circuit Court of Nicholas County granted Retail
Desgns petition for injunctiverdief and ordered DOH to permanently closethe southerningressto al

traffic on or before July 1, 2000. The circuit court found:

?(...continued)
future traffic conditions, the DOH does not have theright to
condemn the land of Retail Designs described in the Petition.

*The partiesagreethat theingressislocated entirely on DOH property and doesnot involvea
physical taking of Retail Designs’ property.



The efforts of DOH to prevent a burden on RDI’s
property havebeenineffectud inthat thefollowing burdenstill
exig on the property of RDI: (a) thereistraffic traveling, usng
RDI property asafrontage road, from West Webster Road to
the One-Gateway Center; (b) thereistraffic congested at the
entranceto RDI’ sentrance on itslot; (¢) thereisan increased
burden of traffic on the RDI property dueto the southern access
to One-Gateway' s property; and (d) the congested traffic and the
traffic pattern may cause adecreaseintraffictrying to get into
RDI’ s property by virtue of the configuration of the temporary,
now permanent, construction road.

* % %
Based upon the evidence presented, the opening of the
temporary construction road asapermanent southern entrance
wasaconfigurationtotry to skirt thisCourt’ spreviousdenid of
the right of the DOH to condemn the property].]
DOH appedled the circuit court’ s order, and this Court refused the petition for pped.* One-Gateway

now challenges this same order via a petition for awrit of prohibition.

STANDARD OF REVIEW

ThisCourt hassaid that “[p]rohibition liesonly to restraininferior courtsfrom proceeding

In causes over which they have no jurisdiction, or, in which, having jurisdiction, they are exceading their

“DOH filed aresponseto One-Gateway' s petition for awrit of prohibitioninwhich it agreesthat
thedrcuit court erred in granting injunctiverdief where no proparty of Retall Desgnswastaken or entirdy
destroyedinvaue. However, DOH disagreesthat thedircuit court’ sinjunction order exposesit toliability
for breach of its contract with One-Gateway.



legitimate powers and may not beused asasubstitute for [apetition for gpped] or certiorari.” Syllabus
Point 1, Crawford v. Taylor, 138 W.Va. 207, 75 S.E.2d 370 (1953).

In determining whether to entertain and issue the writ of
prohibition for casesnot involving an absence of jurisdiction but
only whereit is claimed that the lower tribunal exceeded its
legitimate powers thisCourt will examinefivefectors: (1) whether
the party seeking thewrit has no other adequate means, such as
direct appeal, to obtain the desired relief; (2) whether the
petitioner will be damaged or prejudiced in away that is not
correctable on apped; (3) whether the lower tribund’sorder is
clearly erroneous as a matter of law; (4) whether the lower
tribund’ sorder isan oft repesated error or manifests persstent
disregard for either procedural or substantive law; and (5)
whether the lower tribuna’ s order raises new and important
problemsor issuesof law of firstimpresson. Thesefactorsare
general guiddinesthat serve as a useful starting point for
determining whether adiscretionary writ of prohibition should
issue. Althoughdl fivefactorsneed not be satidfied, itisdear thet
the third factor, the existence of clear error asameatter of law,
should be given substantial weight.

SyllabusPoint 4, Sate exrel. Hoover v. Berger, 199 W.Va. 12, 483 SE.2d 12 (1996). Withthese

precepts to guide us, we now consider the issues raised by the petitioner.

DISCUSSION

The petitioner assartsthat the circuit court erred by falling tojoin it asan indigpensable
paty inReal Desgns actionfor injunctiverdief pursuant to Rule 19(g) of theWes VirginiaRulesof Civil

Procedure. The petitioner reasonsthat the adjudication of Retall Desgns actionimpaired the petitioner’s



ability to protect itsdlamed interet in theingressto the southern portion of the devel oped property, and

that this interest has now been adversely affected as aresult. We agree.

According to Rule 19(@) in pertinent part:

A person who is subject to service of process shdl be
joined asaparty intheaction if (1) in the person’ s absence
completerdief cannot be accorded among those dreedy parties
or (2) the person damsan interest rdating to the subject of the
actionandisso Stuated that the disposition of theactioninthe
person’ sabsence may (i) asapractica matter impair or impede
the person’ sahility to protect thet interest, or (ii) leave any of the
persons dready parties subject to asubgantid risk of incurring
double, multiple, or otherwiseincons sent obligations by reason
of the claimed interest.

In the Syllabus of Wachter v. Dostert, 172 W.Va. 93, 303 S.E.2d 731 (1983), we stated
in part:

Rule19(a) of theWest VirginiaRulesof Civil Procedure
requires two general inquiriesfor joinder of apersonwhois
subject to service of process. Firg, ishispresence necessary to
givecompleterdief tothose dready parties? Second, doeshe
haveacdamthat, if heisnot joined, will beimpaired or will his
nonjoinder result in subjecting theexising partiesto asubgantia
risk of multipleor incons stent obligations? If theabsent person
meets the foregoing test, hisjoinder is required.

Concerning the second inquiry, this Court has opined:

Under Rule 19(a) of the West VirginiaRules of Civil
Procedure aparty becomes an indispensable party if hehasan
interest relating to the subject of the action and isso Stuated thet
thedisposition of the action in hisabsence may asapractica
matter impair or impede his ability to protect that interest.



SyllabusPoint 1, Pauley v. Gainer, 177 W.Va. 464, 353 S.E.2d 318 (1986). Inaddition, we have
recognized that “[t]hereisno preciseor universal test to determinewhen aperson’ sinteret issuch asto
make himan ‘indispensable’ party.” Dixonv. American Industrial Leasing Co., 157 W.Va. 735,

740, 205 S.E.2d 4, 7 (1974) (citations omitted).

Webdievetha thepetitioner dlamsaninterest rel ating to thesubject of Retail Designs
injunction action and is S0 Situated that the digposition of theaction, asapractica matter, impairsthe
petitioner’ s ability to protect that interest.” This Court has recognized that,

Generdly, dl personswhoaremateridly interestedinthe
subject-métter involved inasuit, and who will be affected by the
result of the proceedings, should be made parties thereto, and
when theattention of the court is called to the aosence of any of
such interested persons, it should seethat they are made parties
before entering a decree affecting their interests.
Syllabus, Manufacturers' Light & Heat Co. v. Lemasters, 91 W.Va. 1, 112 SE. 201 (1922).° The

southerningressat i ssue provided asecond means by which motorists could accessthe petitioner’ s

commercid property. Because the southern ingresswas closed, thereis now only one other means by

Wehavesad that “[t]he determination of whether aparty isindispensableunder theprovisions
of Rule 19(a) of theWes VirginiaRules of Civil Procedureisin the sound discretion of thetria court.”
SyllabusPoint 1, in part, Dixon, supra. However, in theingtant case, the circuit court did not exercise
itsdiscretion to preclude thejoining of the petitioner as an indispensable party but rather did not rule
directly ruleontheissue. Therefore, our inquiry hereisnot whether the circuit court abused itsdiscretion
infaling tojoin the petitioner asan indigpensable party but whether the petitioner, asametter of law, was
an indispensable party to the injunction action.

®Even though our rulein Manufacturers' Light & Heat Co. wasfashioned prior to this Court’s
adoption and promulgation of theRulesof Civil Procedure, it isnot incongstent with our interpretation of
Rule 19(a)(2)(i).



whichtraffic canenter and exit the petitioner’ sproperty. Accessto one sproperty isafundamentd interest
inthat property. Accordingly, webdievethat the petitioner wasmateridly interested in Retail Designs
injunction action and was affected by theresult of that injunction. We conclude, therefore, that the

petitioner had adlear legd right to bejoined asan indigpensable party in Retall Designs' injunction action.

V.

CONCLUSION

Because wefind that the Circuit Court of Nicholas County erred asamaiter of law inits
December 20, 1999 order granting injunctiverdief to Retall Desgnsabsent the presence of the petitioner

as a party to that action, we grant the writ of prohibition sought by the petitioner.

Writ granted.’

‘Because of the decision we reach regarding this particul ar issue, we need not address the
additional issues raised by the parties.



