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SYLLABUSBY THE COURT

1. “A crimind defendant challenging thesufficiency of theevidenceto support aconviction
takeson aheavy burden. An gppdlate court mudt review dl the evidence, whether direct or drcumdantia,
inthelight mogt favorableto the prasecution and must credit al inferencesand credibility assessmentsthet
thejury might have drawn infavor of the prosacution. The evidence need not beincondstent with every
conclusion savethat of guilt solong asthejury can find guilt beyond areasonable doubt. Credibility
determinations arefor ajury and not an gppellate court. Findly, ajury verdict should be set asde only
when therecord contains no evidence, regardlessof how it isweighed, from which thejury could find guilt
beyond areasonable doubt. To the extent that our prior cases are inconsistent, they are expresdy

overruled.” Syl. Pt. 3, State v. Guthrie, 194 W. Va. 657, 461 S.E.2d 163 (1995).

2. “Thefunction of an gppdllate court when reviewing the sufficiency of the evidenceto
support acrimina conviction isto examine the evidence admitted at trid to determine whether such
evidence, if believed, is sufficient to convince areasonable person of the defendant's guilt beyond a
reasonable doubt. Thus, therdevant inquiry iswhether, after viewing the evidencein thelight most

favorableto the prosacution, any rationd trier of fact could havefound theessentid dementsof thecrime

proved beyond areasonable doubt.” Syl. Pt. 1, State v. Guthrie, 194 W. Va. 657, 461 S.E.2d 163

(1995).

3. “Whenacrimina defendant undertakesasufficiency challenge, dl theevidence, direct



and drcumdgtantia, must beviewed from the prosecutor's coign of vantage, and the viewer must accept dll
reasonableinferencesfromit thet are congsent with theverdict. Thisrulereguiresthetrid court judgeto
resolved| evidentiary conflicts and credibility questionsin the prosecution'sfavor; moreover, asamong
competing inferencesaof whichtwo or moreareplausble, thejudge must choosetheinferencethat best fits

the prosecution'stheory of guilt.” Syl. Pt. 2, Statev. L aRock, 196 W. Va. 294, 470 SE.2d 613 (1996).

4. “In determining whether thereis sufficient evidence to support ajury verdict the court
should: (1) congder theevidence mod favorableto the prevalling party; (2) assumethat dl conflictsinthe
evidencewereresolved by thejury infavor of the prevaling party; (3) assumeasproved dl factswhich
the prevailing party'sevidencetendsto prove; and (4) giveto the prevailing party the benefit of all
favorableinferenceswhich reasonabdly may bedrawvn fromthefactsproved.” Syl. Pt. 5, Orr v. Crowder,

173 W. Va. 335, 315 S.E.2d 593 (1983), cert. denied, 469 U. S. 98 (1984).

5. “Inacrimind prosecution, the Stateis required to prove beyond areasonable doulbt
every materid ement of thecrimewithwhichthedefendant ischarged. ... Syl. Pt. 4, inpart, Satev.

Pendry, 159W. Va 738, 227 SE.2d 210 (1976), overruled in part on other groundsby Jonesv. Warden,

West Virginia Penitentiary, 161 W. Va. 168, 241 S.E.2d 914 (1978).




Per Curiam:

Thisisan goped by Roland W. Williams (hereinafter “ Appdlant”) from aJanuary 24,
2000, order of the Circuit Court of Marshal County. Thelower court sentenced the Appdllant to thirty
daysinthe penitentiary and fined him treble damages of $9,052.00, subsequent to his conviction for
wrongful injury totimber. The Appd lant contendsthat thelower court erred by refusngtodirect averdict
of acquittd onthe groundsof insuffidency of evidence. The Appdlant aso contendsthet the prosecution’s
comments during dosng argument congtitute reversible error and that the lower court erred in admitting

avideotgpeinto evidence. Wevacate the conviction and remand for theentry of ajudgment of acquittd.



. Facts

The Appd lant entered into an agreement to timber property owned by Mr. John Rellley
in 1994, and Mr. Rellley and his sons showed the Appdlant the boundary lines of the Reilley property a
that time.* Mr. George Swierkos purchased property adjoining the Reilley property in 1995, and the
property had been surveyed prior to purchase. Mr. Swierkos sprayed red paint on trees marked with

surveyor ribbon along the property line.

TheAppdlant begantimberingtheReilley property in 1997, threeyearsafter enteringinto
theinitial agreement. The Appellant snephew and grandnephew, Royal and Brad Williams, assigted the
Appdlant inthetimbering endeavor. In April 1997, Mr. Svierkoswalked hisproperty lineand discovered
that loggers had entered what he perceived to be his property and had removed trees. Mr. Swierkos
contacted thesheriff and wasadvised to have his property resurveyed to determinethe preciseboundary
aongwhichthetreeswerebeing removed.? In July 1997, Mr. Swierkoswalked the property again and

determined that logging was still being conducted on his property.

OnJduly 7,1997, Mr. Swierkosand hisfather-in-law confronted the Appdlant and his

nephews. Mr. Swierkasvideotgped thisconfrontation and later presented thevideotapeat trid. Thevideo

'Some inconsistencies existed at trial regarding the extent of the boundary descriptions. Some
of the boundaries of the 225-acre property were apparently walked during the 1994 discussions, and
some portions not navigable by foot were shown by driving the boundary line.

According to the record, the resurveying was never conducted.
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depictsaninitial conversation with Brad Williamsin which Brad sates, “1 ain't theone.”*® After abrief
conversationwith Brad Williams, Mr. Svierkosconverssswiththe Appd lant and Royd Williamswho both
denied being on the wrong property or seeing any markingsindicating the property line. Thevideo
capturesMr. Swierkosor hiscompanion stating, “Y ou guysareon private property, you know,” aswell
asother commentssuchas“Y ou'reintroubleboy,” “You'reinbigtrouble” “The sheriff isonhisway,

DNR too,” and “Call the sheriff, tell him we' ve got them.”

Mr. Swierkosfiledaavil it againg the Appdlant goproximatdy onemonth after the July
1997 confrontation. Oneyear later, in June 1998, Mr. Swierkas contacted theWest VirginiaSate Police
A statement wastaken by Trooper First Class Scott Goodnight, of the Moundsville Detachment, in July
1998. Mr. Swierkosindicated that the civil suit had not progressed and that hehad just heard that the
Appdlant had filed for bankruptcy. 1naNovember 1998 statement to the State Police, the Appel lant
indiicated that he had walked portions of the boundary linesin 1994 with the Reilleys The Appdllant s
indicated that he did not notice any property markers during histimbering operations until the day Mr.
Swierkosarrived with hisvideo cameraand would have questioned the Rellleys about the markersif he

had seen them. The Appdlant discussed what he perceived to bethe boundary betweenthe Rellley and

*The meaning of Brad Williams' statement, “I ain’t the one” was controverted at trial. Brad
indicated that he ssmply meant that he was not the one in charge of the operation and that any inquiries
should be directed toward his uncle, the Appellant.

*A surveyor flag in the middle of the logging road is also depicted on the video. The State
contended at trial that the presence of the flag tended to prove that the loggers had knowledge of the
boundary and their trespass. The Appellant, however, maintained that the loggers had not seen the flag
and had no realization that the boundary line may have been crossed.
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Swierkos properties, referencing the corner of aniron bridge, a“bottom,” alargered oak tree, and a
hillade aboveatraler court. The Appelant reiterated that hedid not redlize that he ever crossed onto the
Swierkos property and sated: “Theonly thing | cantell you, r, if | would of knew it was another man's

property, | definitely wouldn’t have beenonit. .. .”

The Appdlant wasindicted by agrand jury in Marshal County on March 9, 1999, for
wrongful injury totimber, afelony, inviolation of West VirginiaCode § 61-3-52 (1996).° Theindictment
dated that the Appd lant had “willfully, maicioudy and felonioudy, with intent to do harm, unlawfully
entered upon thelands of George W. Swierkos, and cut down and removed timber of avaue of morethen
$1,000.00...." TheAppdlant filed amotion in limine seeking to exclude the videotape made by Mr.
Swierkas. Thelower court, during asuppress on hearing conducted on August 11, 1999, found thet the
video portion of thevideotapewasadmissbleinitsentirety. Thelower court limited the audio portion,

finding that the audio portion prior to the conversation with Brad Williams should nat be heard by thejury ®

Attrid, Trooper Goodnight testified that he had investigated thetimbering and had seen
boundary markerson the property during that investigation, conducted gpproximeately oneyear after the
timbering occurred. Trooper Goodnight further testified that the Appelant had indicated that he had not

seen any markers and would have questioned hislocation if hehad seen any boundary markersindicating

*West Virginia Code § 61-3-52 was amended in 1999, making a violation of the statute only a
misdemeanor. The Appellant was prosecuted prior to the amendment.

®The limitation removed dial ogue between Mr. Swierkos and his father-in-law prior to the
conversation with the loggers.



that he was on the wrong property.

Miched Wede, aforestry consultant, tetified that thetimber removed from the Swierkos
property could bevaued a $2,895.65. He dso explained that he had visited the property three days after
Mr. Swierkos' confrontation with the loggers and had seen boundary markerson thetreesand in the

woods.’

The Relley sons, Timothy and John, testified concerning theinitial explanation they had
gventothe Appdlant concerning the boundary lines. Timathy indicated thet the group had not walked the
entireline, but that they had walked “enough that heknew wherethelinewaslocated.” Timothy dso dated
that the Appdlant had returned with questionsregarding thelocation of certain property lines, but had not
questioned thelocation of thelineadjoining the Swierkas property. John Rellley testified thet the Appellant
had not been given amap of the property and that the group had only walked three to four percent of the

property line when the initial agreement to timber had been made in 1994.

Mr. Swierkostedtified that the old logging roads on his property had been overgrown by
brush. Mr. Swierkosexplained that the A ppdlant had informed him during thair July 7, 1997, conversation
that the Appd lant thought hewas on the correct property and that the Reilleyshad given him permisson

tocutincertainaress. Mr. Swierkostegtified concerning amarker lying inthe middle of thelogging roed,

"™Mr. Wade testified that he observed fluorescent tape an inch wide tied to twigs or small
branches.



intimating that the A ppe lant should have been placed on notice by the presence of the marker that hewas
no longer onthe Reilley property. Mr. Swierkosexplained that the A ppellant had not removed thelogs
hehad cut. Ms. Swierkossold thoselogsfor $3,900.00; however, when asked whether hewould rather
havethe check or havehis*property back theway it was before this happened,” heanswered: “I would

not take a check, no way.”

Duringrebutta clogng argument, the prosecutor stated, “ | can guaranteeyou onething:
If thiswaan't acrime, wewouldn't be heretoday. The Court would have thrown thiscase out dong time
agoif thiswasn'tacrime.” Thelower court sustained Appellant’ scounsel’ sobjection to the Satement,

but no curative instruction was requested or given.

The prosecutor also made the following remarks during his rebuttal closing:

Asl sad, we could stand here and talk about reasonable doulbt,
credibility, burden of proof, weighing issuesdl day long, but | want to
leave you with one general rule of thumb.

Whenyou go back inthejury room, look inyour hearts. Aslong
asyoudowhat your heart tellsyouisright, you' ve done theright thing.

Whendl dsefals, useyour reason, useyour common experience, weigh
all the evidence, and do what your heart tells you is the right thing.

Appellant’s counsel did not object to those statements by the prosecutor.

The Appdlant assgnsthefollowing erors. (1) falureto grant amotion for judgment of



acquittd; (2) prosecutoria misconduct in urging thejury to disregard thelegal conoepts of reasonable doulot
and insuggedting that if acrime had not been committed, the court would not be conducting thetrid; and

(3) error in alowing introduction of the videotape made by Mr. Swierkos.

[1. Discussion

TheCourt typicaly affordssgnificant deferenceto ajury decisonand explained theburden
of acrimina defendant challenging averdict in syllabus point three of Statev. Guthrie, 194 W. Va 657,

461 S.E.2d 163 (1995), as follows.

A cimind defendant chdlenging thesufficency of theevidenceto
support aconviction takes on aheavy burden. An gppdllate court must
review dl theevidence, whether direct or drcumdantid, inthelight most
favorableto the prosecution and must credit dl inferencesand credibility
assessmentsthat thejury might have drawn in favor of the prosecution.
The evidenceneed not beincong stent with every concluson savethat of
guilt so long as the jury can find guilt beyond a reasonable doubt.
Credibility determinationsarefor ajury and not an appellate court.
Findly, ajury verdict should be set aside only when the record contains
no evidence, regardiessof how it isweighed, fromwhichthejury could
find guilt beyond areasonable doubt. To the extent that our prior cases
are inconsistent, they are expressly overruled.

Syllabus point one of Guthrie presented the following general guidance:

Thefunction of an gopellate court when reviewing the sufficency
of theevidenceto support acrimind convictionisto examinetheevidence
admitted at trial to determine whether such evidence, if believed, is
sufficient to convince areasonabl e person of the defendant'sguilt beyond
areasonabledoubt. Thus therdevantinquiry iswhether, after viewing
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the evidenceinthelight most favorable to the prosecution, any rationd
trier of fact could havefound theessentid dementsof the crime proved
beyond a reasonabl e doubt.

194 W. Va. at 663, 461 S.E.2d at 169, Syl. Pt. 1. The onerous burden upon acrimina defendant
chdlenging aconvictionwasadso expressad inSatev. LaRock, 196 W. Va 294, 470 SE.2d 613 (1996),

asfollows:

A convicted defendant who presses aclaim of evidentiary
insufficiency facesan uphill dimb. The defendant failsif the evidence
presented, takeninthelight most agreeatl eto the prosecution, isadequate
to permit arationd jury to find theessentia eements of the offense of
conviction beyond areasonabledoubt. Phrased another way, aslong as
theaggregateevidencejudtifiesajudgment of conviction, other hypotheses
more congenia to afinding of innocence need not beruled out. We
reverseonly if norationd trier of fact could have found the essentia
elements of the crime beyond a reasonable doubt.

Id. a 303, 470 SE.2d at 622. We st forth the crimind defendant’ s burden in syllabus point two of

LaRock, as follows:

When acaimind defendant undertekesasuffidency chdlenge, dll
the evidence, direct and circumstantial, must be viewed from the
prosecutor's coign of vantage, and the viewer must acoept dl reasonable
inferencesfromit that areconsstent with theverdict. Thisrulerequires
thetria court judgeto resolve dl evidentiary conflicts and credibility
questionsin the prosecution'sfavor; moreover, as among competing
inferences of which two or moreare plausible, thejudge must choosethe
inference that best fits the prosecution’s theory of guilt.

Id. & 299, 470 SE.2d a 618, Syl. Pt. 2. The Guthrie and LaRock gpproaches are also congstent with

prior pronouncements such as syllabus point five of Orr v. Crowder, 173W. Va 335, 315 SE.2d 593
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(1983), cert. denied, 469 U. S. 981 (1984):

In determining whether thereis sufficient evidence to support a
jury verdict the court should: (1) congder theevidencemodt favorableto
theprevailing party; (2) assumethat al conflictsintheevidencewere
resolved by thejury infavor of theprevaling party; (3) assumeasproved
dl factswhich the prevailing party'sevidence tendsto prove, and (4) give
totheprevailing party the benefit of all favorableinferenceswhich
reasonably may be drawn from the facts proved.

TheAppdlant dleged that theevidencein the present caseisinauffident to proveacrimind
violation beyond areasonabledoubt. TheAppd lant contendsthat the evidence presented by the Statewas
insufficient to establish the particular dements of the Satutory violation which was dlegedly committed,
namely, the Appellant contends that the State did not prove beyond areasonable doubt that he acted
“willfully and mdicioudy and with intent to do harm” or that he cut timber without permisson “upon the
lands of ancther.” SeeW. Va Code § 61-3-52. Each dement of aviolation must be proven beyond a
reasonable doubt by the State, asrequired by syllabus point four, in part, of Satev. Pendry, 159W. Va

738, 227 SE.2d 210 (1976), overruled in part on other grounds by Jonesv. Warden, West Virginia

Penitentiary, 161 W. Va 168, 241 SE.2d 914 (1978): “Inacrimind prosecution, the Stateisrequired
to prove beyond areasonable doubt every materia ement of the crime with which the defendant is

charged. .. ”

Regarding the preciselocation of the boundary line and whether the Appdlant actudly

crossed it, the State failed to present adeed depicting the precise boundary line; nor did asurveyor testify



to establish the property line. Therewas no fence dong the property line nor were there any remnants of
afence. Theonly evidence of the property linewasthetestimony of Mr. Swierkosand theincongstent
and conflicting evidence of the presence of boundary markings. That testimony regarding theexisenceand
natureof theboundary markingswas contradictory, and thevideotapeintroduced by the Stiate generated
additiond confuson by showing various markerswithout providing any opportunity for the viewer to be

properly oriented regarding distance from the actual property line.

Moreover, the Appdllant contendsthat the necessary e ement of malicewas not proven
beyond areasonabledoubt. ThisCourt hascongstently recognized the difficulty inenumerating adefinitive
lig of actions condtituting mdicein agiven stuation. \We have obsarved that methods of proving mdice
“cannot bedefinitdy prescribed’ becauseitisasubjectivedtitude. Satev. Gunter, 123W. Va 569, 574,

17 SE.2d 46, 49 (1941). In Statev. Burgess, 205 W. Va. 87, 516 S.E.2d 491 (1999), acaserelied

upon by the Appellant but rejected by the State asirrdevant to the crime of injury to timber, 2 this Court
agan explained that mdiceisnot an effortlesdy defined term. 1d. & 89, 516 SE.2d & 493. Thequestion
facing the Court in Burgesswas whether the defendant’ skilling of an anima wasmdicious. This Court
consulted Black'sLaw Dictionary 956 (6th ed. 1990) and utilized thefollowing definition of maice: “The
intentiona doing of awrongful act without just cause or excuse, with anintent toinflict aninjury or under

drcumgancesthat thelaw will imply anevil intent. . .. A condition of themind showing aheart regardiess

¥The State contends that our reasoning in Burgess was limited to that unique factual scenario, in
which an evaluation of the presence of malice was required where an animal had been killed. The
definitions utilized to determine the presence of malice are universal, however, and were in no manner
dependent upon the unique facts in Burgess.



of socid duty and fatally bent onmischief.” 205W. Va at 89, 516 SE.2d a 493 (quoting Black’ sLaw
Dictionary 958 (6th ed. 1990)). Wed o noted thefollowing definition of “mdicious’ as*[clharacterized
by, orinvalving, maice having, or donewith, wicked, evil or mischievousintentionsor motives, wrongful
and doneintentionally without just causeor excuseor asaresult of ill will.” 2056W. Va a 89,516 SE.2d

at 493 (quoting Black's Law Dictionary 958 (6th ed.1990)).

The Burgess Court a0 consulted the following seasoned definition of maice gppliedin

State v. Douglass, 28 W. Va. 297, 1886 WL 1818 (1886):

‘thesourceof . .. mdiceisnot only confined to aparticular ill will tothe
deceased, but isintended to denote. . . an action flowing from awicked
and corrupt motive, athing donemalo animo, wherethefact hasbeen
atended with such drcumgiancesascarry inthemthe plainindicationsof
aheart regardless of socid duty, and fataly bent on mischief. And
therefore malice isimplied from any deliberate cruel act[.]’

205W. Va a 89, 516 SE.2d a 493 (quoting Douglass, 28W. Va. a 299, 1886 WL 1818 at p.2) We
concluded in Burgessthat “we smply cannot say the act wasevil and crud.” 205W.Va. at 90, 516
SE2da 494. “Thereamply isnot sufficient evidencein this casefromwhich areasonablejury could find

malice.” 1d.°

Likewise, inthe present case, an andysisof the evidence presented & trid, even when

*We based our conclusion upon the fact that the method used by the defendant “to kill the cow
IS the most humane, instantaneous, painless method known.” Burgess, 205 W. Va. at 90, 51 S.E.2d at
494.
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viewed inalight most favorable to the prosecution, does not justify afinding of maice. The Sta€'s
evidence, a best, proved that the A ppellant was shown portions of theboundary linethreeyearsprior to
hisintiation of thetimbering project. Whilethejury could haveinferred from the Siate sevidencethat trees
onthe Swierkos property were cut, the evidenceisdevoid of suggestion that the Appellant had any

knowledge that he had entered upon the Swierkos property.

Moreover, eventhe proof of knowledgewould not have satisfied the satutory dement of
maice. Thereisnoindication that the Appdlant had any madiciousintent in cutting the trees on the
Swierkosproperty. TheAppdlant committed no act which could beinterpreted assurreptitious or covert.
He posted asgnwith hisnameand logging number, asrequired. Hetimbered what isaleged to bethe
Swierkos property in the same manner hetimbered the Rellley property, openly and thoroughly, rather then
choasing only highly-vaued timber, asmight be expected of someoneintentiondlly and maidoudy timbering
land without the owner’ sconsent. The Appd lant did not open new logging roadsand smply deared and

utilized existing logging roads, as instructed by the Reilleys.

The Appdlant consulted the Rellleys on numerous occas ons with regard to portions of the
boundary lineswhen hewasuncertain about their exact location. Heconastently expressed hisbdief that
he had aright to be on the property hewaslogging. Hedid not even removethelogshehad cut. The
State presented no evidence of malice toward Mr. Swierkos, intent to enter Mr. Swierkos' land, or
mdicdousremova of thetimber. Atbest, the State’ sevidence could potentialy haveconvinced ajury thet

the Appdlant negligently entered upon thelands of another and failed to notice surveyor markingsor
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misinterpreted them as markings for trees which were to be removed.

Basad upon theforegoing, we condudethat the evidence wasinsufficient “to convincea
reasonable person of the defendant|s] guilt beyond areasonabledoubt” See Syl. pt. 1, inpart, Guthrie,
19W. Va a 663,461 SE.2d a 169. Wefind that “the record contains no evidence, regardless of how
itisweghed, fromwhich ajury could find guilt beyond areasonable doubt.” 1d. at 663, 461 SE.2d a

169, Syl. Pt. 3, in part.

Having based our reversa upon the Appellant’ s primary assgnment of error, we dedline
to address the Appellant’ s concerns with the introduction of the videotape or the alleged prosecutorid
misconduct. The Appdlant’ sconviction and sentencefor wrongful injury totimber isvacated, and thiscase
Isremanded for entry of ajudgment of acquittal. See Saev. Baker, 177 W. Va 769, 771, 356 SE.2d
862, 864 (1987) (“Inview of thefact that the defendant was entitled to ajudgment of acquittd, no retrid
Is permitted and the case is remanded for the entry of such judgment.”)

Reversed and Remanded.
Conviction Vacated.
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