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The Opinion of the Court was delivered PER CURIAM.



SYLLABUSBY THE COURT

1. “Inthetrid of acrimind casethetrid court, acting under Code, 62-3-7, may, for
meanifest necessity, dischargethejury and order anew trid. Such action will not afford bassfor apleacof
former jeopardy.” Syllabus Point 1, Sate v. Shelton, 116 W.Va. 75, 178 S.E. 633 (1935).

2. “When an accusad pleads not guilty to avaid indictment and ajury issvorn totry
theissuethereby raised, jeopardy begins, subject to Code, 62-3-7, which provides*'* * * inany crimind
case the court may discharge thejury whenit gppearsthat they cannot agree onaverdict or thet thereis
meanifest necessity for such discharge” If ajury, without rendering averdict, isdischarged, in conformity
with the statute, jeopardy isset at naught.” SyllabusPoint 1, Satev. Little, 1220W.Va. 213, 197 SE.
626 (1938).

3. “Improper conduct of defense counsel which prg udicesthe State scasemay give
riseto manifest necessity to order amidtrid over the defendant’ sobjection.” SyllabusPoint 4, Porter v.
Ferguson, 174 W.Va. 253, 324 S.E.2d 397 (1984).

4. “Unlessthe occason for midrid isameanifest necessity beyond the control of the
prosacutor or judge, the prasecution should not be permitted to movefor and obtainamigtrid.” Syllabus
Point 2, Porter v. Ferguson, 174 W.Va. 253, 324 S.E.2d 397 (1984).

5. “Whereaprosecutor damsthat the defense hasby itsactionsprgudiced thejury,
heisentitled to obtain amidirid, without doublejeopardy barring aretrid, if it can be shown: (1) thet the
conduct complained of wasimproper and prejudicial to the prosecution, and (2) that the record

demondratesthetria court did not act precipitoudy and gave cons deration to dternative measuresthat



might aleviatethe prgudiceand avoid the necessity of terminating thetrid.” SyllabusPoint 5, Keller v.
Ferguson, 177 W.Va. 616, 355 S.E.2d 405 (1987).

6. “Thedetermination of whether ‘ manifest necessity’ that will justify orderinga
midria over adefendant’ sobjection exidsisametter within the discretion of thetrid court, to beexerasd
according to the particular circumstances of each case.” Syllabus Point 3, Porter v. Ferguson, 174

W.Va. 253, 324 S.E.2d 397 (1984).



Per Curiam:

The petitioner, Wayne Keith Bailes, filed apetition for awrit of prohibition againgt the
respondents, the Honorable Frank Jolliffe, Judge of the Circuit Court of Greenbrier County, West Virginia,
and Stephen Dally, specid prosecuting atorney, seeking to prohibit the respondent judgefrom retrying him
for the charges contained in indictment number 99-F-68(J) after hisfirst trial ended inamistrid. Weissued
aruletoshow cause After goplying thelaw to thefacts of this case, wefind the drcuit court properly ruled

that manifest necessity existed to declare amistrial; therefore, we deny the request for prohibition relie

BACKGROUND

Anindiccment wasreturned againgt the petitioner in the Circuit Court of Greenbrier County
apparently charging himwith severa April 1999 shootings. A number of tractor-trailerswereshotin
Nicholasand Greenbrier countiesa ong with the home of the petitioner’ sex-wifeand thehome of hisex-
gder-in-law and ex-brother-in-law. Shotswere dso fired at a Go Mart where the petitioner’ sex-wife
worked. Smilar shooting incidentsoccurred in October 1997 for which the petitioner wasindicted and

tried. At the close of the 1997 tria, the petitioner was acquitted of those charges.



Thedrcuit court hed aseriesof pre-trid hearingsto ded with evidentiary issues. Oneof
theissues concerned whether 404(b) evidence' of other crimes, wrongs, or acts, in thiscase, the 1997
shoatings, could beintroduced during the 1999 trid for any reason. The State believed thisevidencewas
relevant for identity purposesand asked that the evidence be admitted to show identity. After hearing
argumentsfrom both sides, thejudge dedlared hisruling by sating, “Inlooking at the other sandardsand
the other issues, the Court musgt find thet this other crime evidenceis probative of amaterid issue other then
character. Inmy judgment, it is probative on theissue of identity.” Thejudge continued by stating, “Itis
thejudgment of the Court thet the evidenceisrelevant, and it’ srelevant to theissue of idertity. . .. [T]he
evidence may be admitted for the limited purpose of identity.”

Thepetitioner’ sjury trid began on April 18, 2000. During the second day of thetrid, the
Sate cdled Deputy Henry Spinksto tegtify. During cross-examination, defense counsd questioned Deputy
Soinksregarding the part heplayedintheinvestigation of the 1997 incidents. Defensecounsd thenasked,
“Doyou know if the Defendant wasfound guilty or not guilty?” The Stateimmediately objected. The
judge held abench conference, after which the jury was sent to the jury room. The judge then reminded

defense counsd that the scope of the 1997 evidence waslimited, and continued by stating, “Now the

"West Virginia Rule of Evidence 404(b) states:

(b)  Other crimes, wrongs, or acts.--Evidence of other crimes, wrongs, or actsis not
admissbleto provethe character of apersoninorder to show that heor sheacted in conformity therewith.
It may, however, be admissible for other purposes, such as proof of motive, opportunity, intent,
preparation, plan, knowledge, identity, or absence of mistake or accident, provided that upon request by
theaccused, theprosecutioninacriming caseshdl providereasonablencticein advanceof trid, or during
trid if the court excuses pretria notice on good cause shown, of the generd nature of any such evidence
it intends to introduce at trial.



Defendant hasintentionaly opened that door wideopen. . .. That wasimproper. That should never have

come up without somehow being addressed by the Court. And the question is what we do about it.”

After discussang theevidencewith the prosecutor and defensecounsd, thejudgemedehis
position very clear by stating:

| let that evidencein for avery limited purpose and made the express
finding, asCounsd will recall, thet itsadmissibility related towhether or not it hed
been established by apreponderance. Thedandard isdifferent. Thestandardin
thetrid isbeyond areasonabledoubt. And | indicated that to Counsd, thet that
wasthereasonfor theruling. Thatisatechnicd legd requirement, and the defense
has interjected something in thisthat is not relevant and is not an issue and not
aopropriate. | let thet evidencein for alimited purpose. Andthisintentional action
of the defense disturbs me.

* * *

Y ou just sat hereand took advantage of thefact thet | told them it was
admissible only for alimited purpose.

* * *

Y ou haveinterjected that wholetrid by the questioning. Andthequestion
iswhat we do about it.

The court gave counsel arecess to think about and discuss possible remedies.

The State beieved the question had to be answered Snceit had “beenraised inthejury’s
mind.” The Stated 0 bdieved the drcumdances surrounding the previoustria would havetobeexplained
by offering thetestimony of awitnesswho was not permitted to testify inthe previoustrid dueto making

alate gppearance. Defense counsel believed the problem could be cured with acautionary ingtruction.



Thecourt did not “think alimitingindruction saying ‘ disregard this hepled] et dl.” Thejudge continued
by stating:
Whether we can cureit by Ietting abunch more evidencein that shouldn't
comeinisanother issue, and wherethat takes usand how far astray we |l get on
that. WE Il not try the other case because of what hgppened here. 1t bothersme
that the Defendant objectsto evidence, | very carefully limit it, and then the

Defensetakes advantage of that in what was not an gppropriate fashionin my
judgment.”

Inthefind andyss the court determined two optionswereavalable: (1) admit everything
that happened in the previoustrid or (2) declareamidrid. Another recesswastaken to dlow counsd to
decidehow to proceed. After therecess, defensecounsd announced that an agreement had beenreached.
The prasecutor would present thetestimony of two officersto explain the crcumstances surrounding the
previoustria. The prosecutor would then argue during closing argument that the officers testimony
explainedtheprior acquittal. Defense counsd would refrain from presenting argument regarding the
acquittal during dosngargument. Thecourt Sated thet the petitioner must agreeand must knowingly and

intelligently waive any objection to the introduction of this evidence. The petitioner agreed.

Defensecounsd then requested alimiting indruction. Thejudgesaid hewould notgivea
limiting indruction and informed the attorneysthat they were essertidly asking himto let them “ sipulate to
error comingin.” Thejudgefindly said, “1 don’t know how we get out of thismess” The prosecutor
agread the Stuation was getting “ degper and ickier].]” Another recesswias teken after which procesdings

resumed. The prosecutor admitted they could not “figure out away [to] solvethisproblem.” The court



wasconcerned about thelimitationsthat were being placed on the defendant’ sclosing argument. Defense
counsd agread that was“theproblem.” The prosecutor findly asked for amigrid whichwasgranted. The
judgesad, “I seeno other way to do it other than to find that thereisamanifest necessity that amidria
bedecdlared. ... Butthereisprgudiceto the State so far, but if we keep going forward, | see prgudice

to the Defendant.” A new trial was scheduled. The petitioner asks this Court to prohibit the retrial.

DISCUSSION

In conformancewith W.Va Code § 53-1-1 (1923), this Court has previoudy sad, “A writ
of prohibition doesnat liein the absence of aclear showing that atria court iswithout jurisdiction to hear
and determineaproceeding, or, having such jurisdiction, has exceeded itslegitimate power.” Syllabus
Point 1, Faheyv. Brennan, 136 W.Va. 666, 68 S.E.2d 1 (1951). Thefollowing guidelineswerelater
set forth:

In determining whether to entertain and issuethewrit of prohibition for
casesnotinvolving an dosence of jurisdiction but only whereitisclamed that the

lowver tribund exceeded itslegitimate powers, this Court will examinefivefectors

(1) whether the party seeking thewrit hasno other adequiate means, such asdirect

aoped, to obtain the dedred rdief; (2) whether the petitioner will be damaged or

prejudiced in away that isnot corrrectable on appeal; (3) whether the lower
tribuna’ sorder isclearly erroneous asametter of law; (4) whether the lower

5



tribund’ sorder isan oft repeated error or manifestsperdstent disregard for either
procedurd or substantive law; and (5) whether the lower tribund’ sorder raises
new and important problemsor issues of law of fird impresson. Theefectorsare
generd guiddinesthat serveasauseful sarting point for determiningwhether a
discretionary writ of prohibition shouldissue. Although dl fivefactorsnesd not be
satisfied, itisclear that thethird factor, the existence of clear error asametter of
law, should be given substantial weight.

Syllabus Point 4, State ex rel. Hoover v. Berger, 199 W.Va. 12, 483 S.E.2d 12 (1996).

The petitioner contendsthe State violated his congtitutiona protection againgt multiple
prosecutionsfor thesame offensewhen thedrcuit court found that misconduct necesstated amidrid. He
clamsthisisso because he questioned Deputy Robinson at apre-trid hearing regarding the outcome of
theprior trid and the prasecutor did not object. Also, after the court discharged thejury during thetrid,
the partieswere given an opportunity to suggest aternativesto amistrial but were not given aclear
opportunity to consent to or oppose the court’sorder. The petitioner contends that jeopardy therefore

attaches and he would be “gravely prejudiced” by aretrial.

The genera rule we must apply is stated succinctly in Syllabus Point 1 of Satev.
Shdton, 116 W.Va 75, 178 SE. 633 (1935): “Inthetrid of acrimind casethetrid court, acting under
Code, 62-3-7, may, for manifest necessity, dischargethejury and order anew trid. Such actionwill not
afford basisfor apleaof former jeopardy.” Thisbasic premisewaslater explainedingreater detall in
Syllabus Point 1 of State v. Little, 120 W.Va. 213, 197 S.E. 626 (1938), which reads as follows:
When an accused pleads not guilty to avaid indictment and ajury is
swvornto try theissue thereby raised, jeopardy begins, subject to Code, 62-3-7,
which provides“* * * inany crimind casethe court may dischargethejury when

6



it gppearsthat they cannot agreeon averdict or that thereismanifest necessity for
suchdischarge” If ajury, without rendering averdict, isdischarged, in conformity
with the statute, jeopardy is set at naught.?
Jeopardy isset a naught because of “ society’ sinterest in giving the prasecution one complete opportunity
to convict those who haveviolated itslaws.” Arizona v. Washington, 434 U.S. 497, 509, 98 S.Ct.

824, 832,54 L.Ed.2d 717, 730 (1978).

Theonly issueinvalvedinthiscaseiswhether or not the question asked by defense counsd
during cross-examination condituted amanifest necessity warranting the court to declareamidrid. This
Court hasprevioudy sadthat “[i]mproper conduct of defense counsel which prgudicesthe State’ scase
may giveriseto manifest necessty to order amidrid over thedefendant’ sobjection.” SyllabusPoint 4,
Porter v. Ferguson, 174\W.Va. 253, 324 S.E.2d 397 (1984). However, “[u]nlessthe occasion for
midrid isamanifest necessity beyond the control of the prosecutor or judge, the prosecution should not

be permitted to move for and obtain amistrial.” Syllabus Point 2, id.

Thedrcumdances under whichamigrid may properly begranted to the prasscution were
set forth in Syllabus Point 5 of Kdler v. Ferguson, 177 W.Va. 616, 355 S.E.2d 405 (1987), asfollows

Whereaprosecutor clamsthat thedefensehasby itsactionspre udiced
thejury, heisentitled to obtain amidtrid, without doublejeopardy barring aretrid,
iIf it can be shown: (1) that the conduct complained of was improper and
pregudicid totheprosecution, and (2) that therecord demondratesthetrid court

’Sated another way, ““[tlermination of acrimind trid arising from amanifest necessity will not
result in double jeopardy barring aretrid.” Syl. Pt. 4, Kdler v. Ferguson, 177 W.Va. 616, 355 SE.2d
405 (1987).” Syllabus Point 2, State v. Gibson, 181 W.Va. 747, 384 S.E.2d 358 (1989).
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didnot act precipitoudy and gave cong deration to dternative measuresthat might
aleviate the prejudice and avoid the necessity of terminating the trial.

Moreover, “[t]he determination of whether * manifest necessity’ that will judtify ordering amigrid over a
defendant’ sobjection exigsisamatter within the discretion of thetrid court, to be exercised according

to the particular circumstances of each case.” Syllabus Point 3, Porter, supra.

Inthe case a bar, thejudge made it dbundantly clear to both Sdesthat the 1997 trid was
admissbledrictly for identity purposes. Defensecounsd improperly questioned Deputy Spinksregarding
the outcome of thetria. Following the State€ singtant objection, the judgeimmediately held abench
conference. The attorneyswere then given two recessesto discuss potential remedies. After much
discussion and soul seerching, thejudge determined that no satisfactory remedy existed. Thequedtion, as
it wasasked, prejudiced the prosecution; if the State presented itsevidence explaining thereason for the
prior acquitta, thedefendant would beprgjudiced. A cautionary ingruction would not curethe damage

that was done.

We denied the requested wrrit in Porter because defense counsd directly violated anin
limineruling. Thelawyer tried toimpeach a prasecution witness by asking if she had ever been arrested
for anything. Sincethewitnesshad not been convicted, defense counsd was awarethiswas an improper
question. He pursued the question anyway. He was admonished twice and threatened with contempt by

the court but persisted until he eicited the desired response. In the case sub judice, defense counsdl



knew the prior trial was admissible solely for identity purposes and the outcome of thetrial was

inadmissible. He nonetheless persisted in asking his question and, thereby, caused the mistrial.

After thejury was sent to the jury room and again after each recess the court conducted
lengthy discussions about the possible remedies and the ramificationsto each side of each of the potentid
remedies. After careful condderation, the court determined that manifest necessity exised to declarea
midrid. We cannot say the court abusad itsdiscretion or acted precipitatdly. Under these circumdtances,

we defer to the trial court’s finding of manifest necessity and find no bar to the appellant’ s retrial.

CONCLUSION

For the reasons sated above, thewrit of prohibition isdenied and the ruleto show cause

is dissolved.

Writ denied.



