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The Opinion of the Court was delivered PER CURIAM.



SYLLABUSBY THE COURT

1. “*Inreviewing challengesto thefindings and condusions of thedrcuit court, we
gpply atwo-prong deferentid standard of review. Wereview thefind order and the ultimate digoodtion
under an abuse of discretion sandard, and wereview the dircuit court'sunderlying factud findings under
aclearly erroneous standard. Questions of law are subject to ade novo review.” Syllabus point 2,
Walker v. West Virginia Ethics Commission, 201 W.Va. 108, 492 S.E.2d 167 (1997).” Syllabus
Point 1, Pauley v. Gilbert, 206 W.Va 114, 522 S.E.2d 208 (1999).

2. “Privileged communications between apublic body subject to the requirements of
the Open Governmental ProceedingsAct, West VirginiaCode 88 6-9A-1t0-7 (1993 and Supp.1998),
and itsattorney are exempted from the open meatings requirement of the Act. Such executive sesson may
be dosad to the public only when the following Statutory requirementsaremet: 1) amgority affirmative
voteof thememberspresant of the governing body of the public body, asrequired by West VirginiaCode
86-9A-4; 2) thenaticerequirementsasfound inWest VirginiaCode § 6-9A-3 shdl befollowed; and,
3) thewritten minutesrequirementsasfound in West VirginiaCode § 6-9A-5 sdl befallowed. However,
apublic agency isnot parmitted to doseamesting thet otherwisewould be open merdly because an agency
atorney ispresent.” Syllabus Point 5, Petersv. County Commission of Wood County, 205W.Va.
481, 519 S.E.2d 179 (1999).

3. “When apublic body closesan open mesting on the bagisthat the mattersto be
discussadin that meeting areexempt from the Act asaresult of the attorney-client privilegeand that dam

ischdlenged, thedircuit court should review in camerawhether the communicationsdoindesd fal within



that privilege. Inother words, abare daim that the mattersto be discussad in ameeting of apublic body
areprivileged, if chalenged, doesnot sufficeto closethemesting.” Syllabus Point 6, Petersv. County

Commission of Wood County, 205 W.Va. 481, 519 S.E.2d 179 (1999).



Per Curiam:

This caseis before this Court again following our decision in Peters v. County
Commission of Wood County, 205 W.Va. 481, 519 S.E.2d 179 (1999), remanding the case to the
circuit court for an in camerareview of whether communications between the Wood County
Commissonersand the county prasscutor & three separaie medtingsfdl within the atorney-dlient privilege
exception to the open mestingsrequirement of the Open Governmental ProceedingsAct, W.Va Code 88
6-9A-1t0-7 (1993 and Supp.1998).! Inthisapped , the appdlants, Nathan Peters and Jack Hoffman,
contend that the circuit court compl etely ignored this Court’ sdirections upon remand and erred by

dismissing their claimsin afina order entered on October 25, 1999.

This Court hasbeforeit the petition for appeal, the entire record, and the briefsand
argument of counsd. For thereasons set forth below, thefind order of thecircuit court isreversed, and

this case is remanded with directions.

l.
On Augus 20, 1997, the gppdlants, Nathen Peters and Jack Hoffmean, ditizens of Wood
County, West Virginia, filed acomplaint inthe Circuit Court of Wood County aleging that the County

Commission of Wood County (hereinafter “the Commission”) violated the Open Governmental

'Aswenotedin Peters, theWest Virginia L egidature amended significant portionsof the
Open Governmental Proceedings Act in 1999. 205 W.Va. at 487 n.7, 519 SE.2d at 185, n.7.
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ProceedingsAdt (herediter “the Act”) by holding anon-public, unnaticed, dosad meeting on July 24, 1997.
The gppdlantslearned of thismesting from anewspaper artide gating theat the meeting had occurred and
that itspurported purposewasto discussthelegd matterssurrounding the proposed annexation of Minerd
Wells, West Virginia. Subsequently, the appellants amended their complaint and asserted that the
Commission hed further violated the Act by holding two additional closed mestings on August 21, 1997

and November 3, 1997.

The Commisson responded by sating that the July 24, 1997 meetingwashdld to discuss
certain matterswith its attorney, Virginia Conley, the Wood County prosecuting attorney.” The
Commiss on maintained that the meeting qualified asan executive sesson under the Act and that it was
further protected by the atorney-dient privilege. The Commission dso contended that the August 21,
1997 and November 3, 1997 meetings were protected by the attorney-client privilege.

The Commisson desgnated Commissoner David A. Couch asits representative pursuant
to Rule 30(b)(7) of the West Virginia Rules of Civil Procedure to respond to the appdllants discovery
requests. Theagppellantsdeposed Commissioner Couch ontwo separate occasons. Ineachingtance,
Commissoner Couch refused to answer severd questions regarding the nature of meetings assarting the
atorney-dient privilegeontheadviceof hisattorney. Inresponse, thegppd lantsfiled amationto compd,

but the circuit court denied the motion Stating that it was of the opinion that the attorney-client privilege

AW.Va. Code§ 7-4-1 (1993) providesthat the prosecuting atorney shall “advise, attend
to, bring, prosecute or defend, asthe casemay be, dl matters, actions, suitsand procesdingsinwhich such
county or any county board of education isinterested.”

2



continuesto exist independent of the Act, even though the privilegeisnot specificaly enumerated asan
exception. Following thislimited discovery, thecircuit court granted summary judgment infavor of the

Commission. The appellants then filed an appeal with this Court.

Upon gpped, this Court reversed the arcuit court’ sorder granting summeary judgment to
the Commisson and remanded thecasefor anin camerareview of whether the communications between
the Commission and the county prosecutor fell withintheattorney-dlient privilegeexceptionto the open
mestings requirement of the Act. Asdirected, thecircuit court held ahearing on September 30, 1999.
During thehearing, each of the Commiss onerstedtified about themeetingswith the prosecutor on August
21, 1997 and November 3, 1997. Attheend of thehearing, the circuit court again declined to grant any
relief to the appellants and dismissed their claims. This appeal followed.

We begin our discussion by noting that ““[i]n reviewing challengesto the findings and
condusonsof thedrcuit court, we goply atwo-prong deferentid sandard of review. Wereview thefind
order and the ultimate digpogtion under an abuse of discretion Sandard, and wereview the drcuit court's
underlying factua findingsunder adearly erroneous sandard. Questionsof law are subject toade novo
review.” Syllabus point 2, Walker v. West Virginia Ethics Commission, 201 W.Va. 108, 492
S.E.2d 167 (1997).” Syllabus Point 1, Pauley v. Gilbert, 206 W.Va 114, 522 S.E.2d 208 (1999).

With this standard in mind, we now address the issue before this Court.



The gppd lants contend that the circuit court failed to hold an in cameraexamination as
ordered by thisCourt in Peters, supra. After reviewing therecordinthiscaseand in particular the
transcript of the September 30, 1999 hearing, weagreewiththegppelants contention. 1n SyllabusPoints
5 and 6, respectively, of Peters, this Court held that:

Privileged communications between a public body subject to the
requirements of the Open Governmentd ProcesdingsAct, Wes Virginia
Code 88 6-9A-1to -7 (1993 and Supp.1998), and its attorney are
exempted from the open meetingsrequirement of the Act. Such executive
session may be closed to the public only when thefollowing statutory
requirementsaremet: 1) amgority affirmative vote of the members
present of the governing body of the public body, asrequired by West
VirginiaCode 8 6-9A-4; 2) the noticerequirementsasfound in West
VirginiaCode 8§ 6-9A-3 shdl befollowed; and, 3) the written minutes
requirementsasfoundinWes VirginiaCode § 6-9A-5 shd| befollowed.
However, apublic agency is not permitted to close a meeting that
otherwisewould be open merdly because an agency atorney ispresent.

When apublic body dosesan open medting on the basisthet the matters
to be discussed in that medting are exempt from the Act asaresult of the
attorney-client privilegeand that claim ischalenged, the circuit court
shouldreview incamerawhether thecommunicationsdoindead fal within
that privilege. In other words, abare claim that the matters to be
discussadinamesting of apublicbody areprivileged, if challenged, does
not suffice to close the meeting.

At the September 30, 1999 hearing, the dircuit court first Sought to determine whether the
Commission had complied with the procedura requirementsof W.Va Code 88 6-9a-3 and 6-9a-5. At
the condusion of the Commissioners testimony with respect to the procedurd requirements, counsd for
the Commission suggested that the court conduct thein camerahearing as ordered by thisCourt to

determineif thecommunicationsthat occurred during themeetingsfel withintheatorney-client privilege.



Atthispoint, thecircuit court interpreted Petersto requirean in camerareview of thewritten minutesof
themeetingsand not ord testimony asto the participants' recollection of what occurred a the meetings.
The court then ruled that the meetings probably should have been open to the public, but at best or at
worg, atechnica violation had occurred which did not warrant aninjunction or the payment of attorney
fees asrequested by the appellants.  Thus, without examining in any context the substance of the
communicationsbetween the Commission and itsattorney during thethree mestingsat issue, thecircuit

court dismissed the case.

In Peters, this Court expressy noted that no recordingsof the dosed meatingsexisted for
review and that the circuit court had not determined the nature of the discussonsthat occurred during the
three closed meetings. 205W.Va. at 484, 519 S.E.2d at 182. Wefurther stated that without this
information, it would beimpaossibleto determine whether the communicationsthat occurred a thedosd
meetingsfel within the attorney-client privilege. Aswe explained, “abare cdlam that the maitersto be
discussed inamesting of apublic body are privileged, if chalenged, does not sufficeto dosethe medting.”
205W.Va at 490, 519 SE.2d at 188. Instead, thecircuit court must review in camerawhether the
communicationsdo indeed fal withintheattorney-dient privilege. Id. Accordingly, weonceagainremand
thiscase and instruct the circuit court to hold an in camera hearing to determine whether or not the
communicationsthat occurred during thethreed osad meetingsfd| withinthelimited attorney-dient privilege
asenundated in Peters. Inthisregard, the drcuit court must examine the subgtance of the communications
that occurred between the Commissonersand their atorney during thethree meetingsin order to determine

if the meetings fell within the attorney-client privilege.
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Therefore, thefind order of the Circuit Court of Wood County entered on October 25,
1999, isreversad, and thiscaseisremanded to thecircuit court for further procesdings congstent with this
opinion.

Reversed and remanded with directions.



