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SYLLABUSBY THE COURT

1. “Thefallureof the Stateto bring the accused to trid within 180 daysfollowing the
State sreceipt of the petitioner’ s notice of imprisonment and request for final disposition of the case,
pursuant to the Agreement on Detainers, W. Va. Code, 62-14-1, articlell1 (@) and articleV(c) [1971],
mandatesthedismissd of theindictmentspending againgt the petitioner, wheretherewasno mation for
continuance made by the State and the ddlay was not reasonable or necessary.” Syllabus, State ex rdl.

Modiev. Hill, 191 W. Va. 100, 443 S.E.2d 257 (1994).

2. The 180-day time period st forthin Article 111 (a) of the Intersate Agreement on
Detainers Act, West VirginiaCode 88 62-14-1 to -7 (2000), does not commence until the prisoner’s
request for final digpogition of the chargesagaingt him hasactudly been delivered to the court and to the

prosecuting officer of the jurisdiction that lodged the detainer against him.



Scott, Justice:

Thiscaseisbefore the Court upon the gpped of Keaith A. Somerlot from the December
30, 1999, sntencing order of the Circuit Court of Preston County, West Virginia, wherein the Appdlant
was sentenced to anindeterminateterm of onetofiveyears. Thelower court then suspended the sentence
and placed the Appellant on probation for threeyears. The sentencewas entered subsequent to the
Appdlant’s conditiond guilty pleato the charge of conspiracy to commit afelony. Theissuereservedin
the conditiond pleainvolved thelower court' sdenid of the Appelant’ smotionto dismisstheindictment.
The Appdlant mantainsthat thetrid court should have dismissed theindictment againgt him becausethe
Appdlee, the Stateof West Virginia, faled totry the Appellant within 180 daysfrom the date on which
the Prosecuting Attorney of Preston County received the Appd lant’ srequest for dispogition of thecharges
agang him sent pursuant to the Interstate Agreement on Detainers Act (“IADA”). SeeW. Va Code 88
62-14-1t0-7 (2000). Based upon areview of thefacts, the parties briefsand dl other matters submitted

before this Court, we affirm the lower court’ s decision.

I. FACTS
On December 12, 1996, the Preston County Sheriff’s Department filed acriminal
complaint inthe Magidrate Court of Preston County dleging thet the Appdlant committed aburglary in
Preston County on or about June 27, 1996. Based upon thiscomplaint, the magistrate issued an arrest
warrant for the Appelant. On December 27, 1996, the Appellant began serving atwo-year prisonterm

in the Marion Correctional Institution in Ohio for charges relating to burglary, forgery and theft.
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On October 1, 1997, the Preston County Sheriff’ s Department faxed the arrest warrant
and complaint issued in Preston County to the Marion Correctiond Inditution. The sheriff’ s department
asorequested natification of the Appdlant’ srdlease. 1tisuncontroverted that thisact condtituted thefiling

of a detainer against the Appellant. See W. Va. Code 88 62-14-1to -7.

On October 8, 1997, the Appd lant sgned aform entitled “ Inmate’ s Notice of Place of
Imprisonment and Request for Digpogitionof Indictments, Informations, or Complaints” TheAppdlant's
acocount a the prison wasdebited in the amount of $2.87 for the certified mailing of oneof the Appelant’s
request for digposition.” The partiesstipulated below that the Ohio prison officidsthen sent acopy of the
sgned request by ceartified mail to the Prosecuting Attorney of Preston County and thet it wasrecaived on
October 14,1997. Theprisonofficds, however, neglected to send the same sgned request to the Preston
County Circuit Clerk’ s Office, despite the fact that the form itsalf designates one copy for this express

purpose.

OnFebruary 10, 1999, theMarion Correctiond | ngtitution released the Appdlant tothe
custody of the Preston County Sheriff’ s Department, pursuiant to the outstanding detainer which hed been
filed omesxteen monthsearlier. The Appdlant wasindicted on June 1, 1999, for theactsdleged inthe
complaint thet wasfiled againgt him on December 12, 1996. The Appdlant filed amoation to dismissthe

indictment onewesk later, rasng thespecific IADA issuewhichiscurrently beforethis Court on apped.

‘Accordingtothetrid court’ sopinion|letter, dated September 10, 1999, theamount deducted from
the Appellant’s account was the charge for mailing one letter by certified mail, return receipt requested
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Thelower court, relying upon the United States Supreme Court’ sdecisonin Fex v. Michigan, 507 U.S,

43 (1993),? denied the Appellant’ s motion to dismiss, stating that

the defendant, Mr. Somerlot, has not caused his request for final
dispositionto be actually delivered to the prosecuting officer and the
appropriate court of the prosecuting officer’ sjurisdiction asrequired under
Articlelll of the Agreement on Detainers. Thisisinaccord withtheHex
[sic] decision to the effect that the 180 day time period under the
Agreament on Detainers* doesnot commenceuntil the prisoner’ srequest
for findl digpogtionof thechargesagaing him hasactudly been ddivered
to the Court and the prosecuting officer of thejurisdiction that the [Sic]
lodged the detainer against him.” Hex [sc] at page 1091. [Emphasis
added]. WhileArtidelX of the Agreement on Detainers (W. Va Code
8 62-14-1) satesthat the agreement isto beliberdly congtrued so asto
effectuateits purposesthe Court finds and concludesthat the defendant
wasrequired to grictly comply with therequirementsof Articlelll which
require that notice to the prosecuting officer and appropriate court be
actudly received. Thedefendant had the ahility to determinewhether his
requests had been properly mailed (i.e. by the debiting of his prison
account for two certified mallings not oneand by thereturn recaipt cards
for the mailing of hisrequests or by contacting the Court itself). The
burden of “causing” the notices to be properly delivered was the
defendant’s.

It isthis ruling which forms the basis for the present appeal.

1. ISSUE

Theissuebeforethe Court of whether the Appdleewasrequired to try the Appd lant within

AVe are disturbed about the fact that both the Appellant’ s petition for apped and the Appellant’s
brief filed with this Court are completely devoid of any discusson of the United States Supreme Court's
Fex decigon. Theomisson of such animportant casewhichwasspedificaly rdied upon by thelower court
Initsdecison could be congrued by this Court to beamisrepresentation of therdevant law. Itistheduty
of attorneys submitting legal memorandatto this Court to be honest and forthright in the representationsthat
are made regarding the law pertinent to the resolution of the legal issues presented.
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the 180 day timelimit prescribed by the IADA, notwithstanding thefailure of the Ohio prison authorities
tosendthe Appdlant’ srequest for find dispositionto the Circuit Court of Preston County, isoneof first
impression. The Appdlant arguesthat thelower court, by failing to dismisstheindictment, improperly
placed the burden on the Appd lant to send the request despite thelanguagein Artidel 11 of West Virginia
Code §62-14-1, which directly placesthe burden on an officid of thefacility having custody of the
Appdlant to send out the Appellant’ snatice and request for find digposition. In other words, the Appellant
arguesthat aslong ashe subgtantidly complieswith the provisons of the IADA, the burden should then
shift to the sateto bring himto trid within 180 days. The Appd lant dso arguesthat thelower court
incorrectly ruled that the Appdlant must grictly comply with thereguirementsof Artidelll of thel ADA.
In contragt, the Appellee maintains that the lower court was correct in ruling that actud delivery of the
request for digposition to the prosecuting officer and the court of thejurisdiction that |odged the detainer

against the Appellant must occur before the 180-day time limit commences.

[11. STANDARD OF REVIEW
TheAppdlant saeksreview of thelower court’ sinterpretation of thelADA. “Totheextent
thisissuepresentspurely aquestion of law and Statutory interpretation, our review isplenary and denovo.”

Satev. Smith, 198 W.Va 702, 707, 482 SE.2d 687, 692 (1996). Additionaly, in Sateex rel. Modie

v. Hill, 191 W. Va 100, 443 SE.2d 257 (1994), we recognized that “the Agreement on Detainers, W.
Va. Code, 62-14-1, et seq., [i]s an interstate compact to which the State is a party by statutory
enactment.” 191 W. Va at 102, 443 S[E.2d a 259. Asthe United States Supreme Court has Stated,

“[t]he Agreement isa congressondly sanctioned interstate compact within the Compact Clause, U.S.
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Cong., Art.l, 810, dl. 3, and thusisafederd law subject to federd congtruction.” Carchmanv. Nash,

473 U.S. 716, 719 (1985).2
V. DISCUSSION
Webegin by examining thesdient provisonsof thel ADA. Spedificdly, Artidelll of West
Virginia Code § 62-14-1, provides, in pertinent part:

(& Whenever aperson has entered upon aterm of imprisonment
inapend or correctiond indtitution of aparty sate, and whenever during
the continuance of theterm of imprisonment thereispending in any other
party sateany untriedindictment, information or complaint onthebas's
of which a detainer has been lodged against the prisoner, he
shall be brought to trial within one hundred eighty days

See United Statesv. Paredes-Batista, 140 F.3d 367, 372 n.9 (2d Cir.)(stating that the IADA
“comeswithin the Compact Clauseof theU. S, Condtitution, art. 1, 810, d. 3. . . andisthusafederd law
subject tofederd interpretation”), cert. denied, 525 U.S. 859 (1998); Birdwell v. Skeen, 983 F.2d 1332,
1336 (5th Cir. 1993) (dating thet “[t]he |ADA isacongressondly sanctioned compact, Soitsinterpretation
iIsaquestion of federa law . . . [and] the Court must use Federal, not Texas, rulesto interpret the
Agreament”)(citation omitted); Ainto v. Warden, 1999 WL 49378 a * 5 (Conn. Super. Ct. 1999) (dating
that “*[b]ecause the IAD isan interstate compact that the federal Congress has sanctioned, we must
interpret its provisonsin accordance with federd law([;]” but, “[ijn searching for the gpplicable federd law,
wemay, however, look to relevant decisionsin both federd and state courts’) (citations omitted); State
v. Schmidt, 932 P.2d 328, 333 (Haw. Ct. App. 1997) (datingthat “[t]hel AD . . . isafederd law subject
tofederd court condruction” and “the United States Supreme Court’ scongruction of artide11(a) in Fex
iscontralling™); Wright v. Commonwedth, 953 SW.2d 611, 615 (Ky. Ct. App. 1997) (recognizing thet
“theinterpretation of thelAD . . . isamatter of federd law” and Sating that “we are bound under the pre-
emption doctrine (United States Constitution Article V1) to follow the rule set forth in Fex”);
Commonwedthv. Hores, 1998 WL 792466 a * 3 (Mass. Super. Ct. 1998) (dating that the congtruction
of the|ADA “ presentsaquestion of federd law” and “the Supreme Court is the contralling authority on
theinterpretation of the provisonsof thelAD”); Satev. Wdls 673 N.E.2d 1008, 1011-12 n.1 (Ohio Ct.
App. 1996) (recognizing that “1AD isacongressionally sanctioned interstate compact” and “its
interpretation presents aquestion of federa law™), dismissed, appedl not dlowed by, 670 N.E.2d 1002
(Ohio 1996); but see Johnson v. People, 939 P.2d 817, 821 (Colo. 1997) (dating that “[a]sacompact,
thel AD isboth sateand federd law, and federa decisonsareingructiveregarding theinterpretation of
its terms”)(citation omitted).




after he shall have caused to be delivered to the prosecuting
officer and the appropriate court of the prosecuting officer's
jurisdiction written notice of the place of his imprisonment
and his request for a final disposition to be made of the
indictment, information or complaint: Provided, That for good
cause shown in open court, the prisoner or hiscounsd being present, the
court having jurisdiction of the matter may grant any necessary or
reasonable continuance. Therequest of the prisoner shall be accompanied
by acertificate of the gopropriate officid having custody of the prisoner,
dating theterm of commitment under which the prisoner isbeing hed, the
timedready served, thetimeremaining to be served on the sentence, the
amount of good timeearned, thetime of pardledigibility of the prisoner,
and any decisions of the state parole agency relating to the prisoner.

(b) Thewritten notice and request for final disposition
referred to in paragraph (a) hereof shall be given or sent by
the prisoner to the warden, superintendent or other official
having custody of him, who shall promptly forward it
together with the certificate to the appropriate prosecuting
official and court by registered or certified mail, return
receipt requested.

Id. (emphasis added). Further, Article V(c) of West Virginia Code § 62-14-1 provides:

I thegppropriateauthority shal refuseor fall to accept temporary
custody of said person, or in the event that an action on theindictmernt,
information or complaint on the basis of which the detainer has been
lodged isnot brought to trid withinthe period providedin Articlell1 or
ArticleV hereof, the gppropriate court of the jurisdiction wherethe
indictment, information or complaint hasbeen pending hdl enter an order
dismissng the samewith prgudice, and any detainer basad thereon shdl
cease to be of any force or effect.

We have previoudy addressed the |IADA inprior decisonssuchasModie. See191W.

Va at 100,443 SE.2d at 257. Inthat case, aninmate accused of acrime sought awrit of prohibition
saeking to prohibit the dreuit court from conducting further criminal proceedingsagaing himinview of the
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dday between hisrequest for dispostionandtrid. 1d. Theinmateactudly served the county circuit court
clerk and the prosecuting attorney with hisrequest for fina digoogtion pursuant tothetermsof the |ADA.
Id. at 101, 443 SE.2d a 258. Theinmeate, however, after sending hisrequest wastrandferred by the Ohio
Department of Correctionsto adifferent correctiond fadility withinthegate. Thelower court found thet
thistrander, aswd| astheinmate sfalureto submit an amended noticeof trandfer, vitiated hisrequest for
final dispogtion. 1d. at 102, 443 SE.2d a 259. In other words, thelower court found that theinmate' s
falureto give proper notice of hisplace of incarceration precluded activation of the 180-day timelimit

afforded by the IADA. 1d.

We disagreed with thelower court’ sdecision in Modie and issued the requested writ,

holding that

[thefailure of the State to bring the accused to trid within 180
days following the State’s receipt of the petitioner’s notice of
imprisonment and request for final digpodition of the case, pursuant tothe
Agreement on Detainers, W. Va. Code, 62-14-1, article111 (a) and
atideV(c) [1971], mandatesthe dismissd of the indictments pending
againg the petitioner, wheretherewas no motion for continuance made
by the State and the delay was not reasonable or necessary.

191 W. Va a 101, 443 SE.2d a 258, syllabus. Whilethis Court indicated in the syllabus of Modie thet
the petitioner’ snotice of imprisonment and requet for find digpogtion must be* pursuant to the Agreement
on Detainerd,]” the Court wasnot presented with theissue sub judice of whether the inmate must

substantially comply with the requirements of the IADA or strictly comply with those requirements.



Because resolution of theissue presentsafederd question subject to federd condruction
andinterpretation, webegin by examining the pertinent federa law.* Mot Significantly, in Fex, aprisoner
in Indianawas brought to tria in Michigan 196 days after he gave arequest for fina dispostion to the
Indianaprison officidsand 177 days after the request for fina digpogtion was received by the Michigan
prosecuting attorney and the court.> 507 U.S. a 46. The prisoner moved for adismissa of the charges
pursuant to Article V(c) of thel ADA, ontheground that histrid did not begin until after the 180-day time
limit set forthin Article 11(8) had passed. Id. The United States Supreme Court indicated that the
outcome of the Fex caseturned on themeaning of the phrasein Articlell1(a), “* within onehundred and
eighty daysafter he shdl have caused to beddivered.” 507 U.S. a 47. Specificdly, the Supreme Court
had to decide whether the phraserefersto “(1) thetime at which petitioner transmitted hisnotice and
request . . . tothelndianacorrectiond authorities; or rather (2) thetimea which the Michigan prosecutor

and court . . . received that request.” |d.

The Supreme Court, in resolving the Fex case, adopted the reasoning of the State of
Michigan that *“no one can have ‘ caused something to be ddlivered’ unlessddivery in facts occurd,]”
finding thisproposition “ sdif-evidently true” 1d. In so doing, the Supreme Court rgected theinmate' s
policy argument that

“[f]larmessrequiresthe burden of compliancewith the requirements of the
IAD to be placed entirdy on the law enforcement offiddsinvolved, Snce

“See supra note 3.

Atisdear in Fex that theinmate srequest for final disposition was sent to and received by both
the prosecuting attorney and the circuit court. See 507 U.S. at 46.
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the prisoner haslittleability toenforcecompliance” . . . and that any other
goproachwould“ frudratethehigher purpose’ of thel AD, leaving “ neither
alegd nor apracticd limit onthelength of time prison authoritiescould
delay forwarding a[request].”

I1d. at 52 (quoting petitioner’s brief). Specifically, the Supreme Court stated that

[t]hese arguments, however, assume the avail ability of areading that
would give effect to arequest that isnever ddiveredat all. ... Aswe
have observed, thetextud requirement “ shdl have caused to delivered”
iIsamply not susceptible of such areading. Petitioner’s“fairness’ and
“higher purpose’” argumentsare, in other words, more appropriately
addressed to the legidaures of the contracting States, which adopted the
IAD’stext.

Id. Of great import to theingtant case, the Supreme Court held that “the 180-day time period in Article
[11(8) of thel AD doesnot commenceuntil the prisoner’ srequest for find digpogtion of thechargesagang

him has actually been delivered to the court and prosecuting officer of the jurisdiction

that lodged the detainer against him.” 507 U.S. at 52. (emphasis added).

Other jurisdictionshavefallowed thehol ding of Fex and havehdd that prisonersattempting
toinvoketheprovisonsof Articlelll(a) of thel ADA must drictly comply withthose provisonsand cause
their requestsfor final disposition of the charges against them to be actualy delivered on both the

prosecuting atorney and the court of the jurisdiction issuing the detainer before the 180-day timelimit

commencesto run. SeeUnited Statesv. Bell, 1998 WL 911705 & * 3 (4th Cir. 1998) (following Fex and
rgjecting petitioner’ sargument that he satisfied | ADA requirementswhen he ddivered natice to prison
warden whom petitioner assarted was Satutory agent of court), cart. denied, 528 U.S. 826 (1999); United

Satesv. Paredes Batida, 140 F.3d 367, 374 (2d Cir.) (following Fex and explaining that “[t]he Supreme



Court has sated unequivocdly that the |AD isto beread literdly”), cert. denied, 525 U.S. 859 (1998);

United Statesv. Dent, 149 F-3d 180, 186 (3d Cir. 1998) (dating that “invocation of Artide l11’s 180-day

timelimit generdly requiresstrict compliancewith the Artide srequirements’), cart. denied, 525 U.S. 1085

(1999); United Statesv. Collins, 90 F.3d 1420, 1426 (Sth Cir. 1996) (ating that * Fex indructs usthat

the|ADA meanswhat it ssys Andwhenit saysthat the prisoner mugt have hisdemand ‘ ddivered to the

... gopropriate court,” that iswhat it means.”); Nichalsv. Sate, 651 So.2d 76, 77-78 (Ala. Crim. App.

1994) (upholding lower court’ srefusd to dismissindictment because record was devoid of evidence that

court or prosecution received notice of request for find dispogition); Johnson v. People, 939 P.2d 817,
820-21(Coalo. 1997) (requiring strict compliancewith IAD’ sprocedurd step that “the custodid officid
must forward the prisoner’ srequest for afinal disposition and a certification containing information
regarding the prisoner’ sincarceration to the gppropriate court and the prosecuting officer”); Binto v.
Warden, 1999 WL 49378 at *7 (Conn. Super. Ct. 1999) (stating that “[w]hileit istruethat earlier
decisonsof courtswere olit on when the 180-day period begins, themgority of courts. . . havehdd that
the period beginsto run once therequest isactudly received by the appropriate court and prosecutor”);

Fedsv. United States, 698 A.2d 485, 489-90 (D.C. 1997) (rgecting prisoner’ ssubgtantia compliance

argument and recognizing that court isbound by Fex), cert. denied, 523 U.S. 1012 (1998); Clater v.

State, 467 SE.2d 537, 539 (Ga. 1996) (dating that “[a]coording to the dear wording of Artide11(3), the
right of aprisoner to betried within 180 daysaccruesonly after the precise operationa proceduresset forth
inthel AD arecompletdy satisfied. Itisincumbent upon the prisoner to initiate these procedures, and the
Court of Appedshas previoudy indicated that the notice provisonsof Articlelll(b) must be grictly

complied with.”) (footnote omitted); State v. Schmidt, 932 P.2d 328, 332 (Haw. Ct. App. 1997)
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(following Fex inrequiring strict compliancewith IADA); Satev. Greenwood, 665 N.E.2d 579, 581-82
(Ind. 1996) (requiring strict compliancewith IADA procedures and recognizing that proceduresare not

meretechnicdlities’); Wright v. Commonwedth, 953 SW.2d 611, 615 (Ky. Ct. App. 1997) (gpplying Fex

and determining that because the commonwedth' satorney did not receive | AD request 180-day time
period was never triggered); Statev. Fair, 672 A.2d 590, 591 n.4 (Me. 1996) (rejecting prisoner’s

ubgtantiad complianceargument); Commonwedthv. Hores, 1998 WL 792466 at * 3 (Mass. Super. Ct.

1998) (holding that “1 AD ascongtrued by Fex requiresthat aprisoner must betried within 180 daysof the
datewhen hisrequest for digpogtionisactudly recaived by the satein which the chargesare pending, not

whenthe prisoner providesthat request to hiscustodid authorities’); Siatev. Nearhood, 518 N.W.2d 165,

169 (Neb. Ct. App. 1994) (upholding lower court’ srefusd to dismissindictment where prisoner failled to
filehisrequed for find digpostion in manner required by IADA and specificaly expressng thet “[bly its
terms, atidelll, § (8), requiresthat notice requesting find disposition bemadeto the prosacuting atorney

and theappropriate court”); McNdton v. State, 990 P.2d 1263, 1274-75 (Nev. 1999) (recognizing that

under Fex, prisoner’ srequedt for find digpogtion requiresactud delivery to court and prosecuting officer

of jurisdiction thet lodged detainer againgt him); Peoplev. Marris, 610 NLY.S:2d 725, 727 (N.Y. Co. Ct.

1994) (following Fex and recognizing that 180-day period “ismeasured from thedate of actud ddlivery
of theprisoner’ srequest to the gppropriate court and prosecuting authorities of the Recaiving Sate’); Sate
v. Treece, 497 SE.2d 124, 125 (N.C. Ct. App. 1998) (following Fex and holding tht “thislanguage [of
Fex] cannot beinterpreted asrequiring thedidrict atorney to inquireasto whether adefendant hasmailed
writtennoticeof hisrequest for find digpodtionof hiscasg”), gpped dismissed, review denied, 501 SE.2d

924 (1998); Satev. Moe, 581 N.W. 2d 468, 472 (N.D. 1998) (concluding that because theinmate' s

11



second request was never forwarded to North Dakotaofficid s by Colorado officids, 180-day period

under IADA never commenced); Morganfield v. State, 919 SW.2d 731, 734 (Tex. Ct. App. 1996)

(recognizing that “* [t]heinmate bearsthe burden of demondirating compliancewith theforma procedura
requirementsof Articlell1’” and finding that prisoner failed to carry burden because therewas no proof

astowhentria court and prosecuting attorney received request for find digpostion); Crodandv. State,

857 P.2d 943, 946 (Utah 1993) (rgecting petitioner’ ssubstantial compliance argument and concluding
that 180-day time limit did not commence until Utah authorities actudly received request); Yiaedey v.

Commonwedth, 513 SE.2d 446, 450 (Va. Ct. App. 1999) (dating that “[u]nder Virginialaw, aprisoner

mug grictly comply with the procedureestablished in Artidel | for requesting findl digpogtion of anuntried

indictment”).®

Wereedily rgect theauthority cited by the Appdlant aseach of these caseswere decided
prior to Fex.” Moreover, acloser examination of thejurisorudencein each of thesejurisdictionsreveds

that eachjurisdiction now followsthedoctrine of grict complianceregarding the procedurd requirements

*There are afew jurisdictionsthat till adhereto the substantid compliance theory. Seeedq.,
Pamer v. Williams, 897 P.2d 1111, 113-15(N.M. 1995) (adheringto“‘ subgtantial compliancewiththe
|AD’ srequirement thet certain documents befiled with the proper authoritiesintherecaiving sate’” but
doing sowith no discussion of Fex); seeadso Saev. Marris, 873 P.2d 561, 565 (Wash. Ct. App. 1994)
(refusngtofollow Fex ininterpreting Satelaw regarding intrastate detainersand holding thet “ oncethe
inmate delivershisregquest to the warden, he has done what the statute obligateshim to do to causeit to
be delivered”), aff’d, 892 P.2d 734 (Wash. 1995).

TheAppdlant reiesuponthefollowing casesassupport for his“ substantial compliance” argument.
See Aittman v. State, 301 A.2d 509 (Dd. 1973); State v. Ferguson, 535 N.E.2d 708 (Ohio Ct. App.
1987); Statev. Arwood, 612 P.2d 763 (Or. Ct. App. 1980); Ndmsv. State, 532 SW.2d 923 (Tenn.
1976).
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of the|ADA aspronounced inthe Fex decison. See Satev. Davis, 1993 WL 138993 a *4 (Dd. Super.
Ct. 1993) (recognizing that Generd Assembly amended 11 Ddlaware Code § 2542(g) in 1981 to require
that written noticepursuant to | AD “meant actud recapt of notice by the Stateand the Court”); Satev.
Walls, 673 N.E.2d 1008, 1012 (Ohio Ct. App. 1996) (stating that “wefind Fex to be persuasive authority
that condructiveddivery isinsufficent totrigger theone-hundred-a ghty-day periodin Articlel 11 (a) of the
IAD...[and] rgect[ing] appdlant’s‘ substantia compliance’ argument, which reliesupon Statev.
Eerguson (1987), 41 Ohio App. 3d 306, 535 N.E.2d 708"); State v. Burss, 848 P.2d 596, 598 (Or.
1993) (following Fex’ sholding that “‘the 180-day time periodin Article111(a) of the |AD doesnot
commence until the prisoner’ srequest for find digpogition of the chargesagaingt him hasactudly been
ddivered tothecourt and prosecuting officer’”); Clark v. State, 1993 WL 188052 at * 7 (Tenn. Crim.
App. 1993) (fallowing Fex and reiterating prior Tennessse Supreme Court holding that [ t]he prisoner has
regoongbility for giving noticeto thereceiving state of hisor her request under Artidlelll. If thistaskis
entrugted to officia s of the sending Sate, the respongibility and burden are il on the prisoner’”) (quoting

State v. Moore, 774 S.W.2d 590, 594 (Tenn. 1989)).

Conggtent with the decision of the United States Supreme Court in Fex, aswdl asthe
mgority of other jurisdictionswhich have addressed theissue sub judice, we agreethat a prisoner must
grictly comply with the procedures set forth in the IADA before the 180-day time limit istriggered.
Accordingly, wehold that the 180-day timeperiod set forthin Articlel11(8) of thel ADA, West Virginia
Code 88 62-14-1 to-7, doesnot commence until the prisoner’ srequest for final digposition of the charges

agang him has actually been ddlivered to the court and prosacuting officer of thejurisdiction that lodged
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the detainer against him. See Fex, 507 U.S. at 52.

Asprevioudy mentioned, in theingtant case, it is undisputed that the Ohio correctiond
fadlity sent the Appdlant’ srequest for find digoogtion to the Prosecuting Attorney of Preson County. This
request, however, wasnever snttothetrid courtor arcuit derk’ sofficeinthat county. Atleast two other
jurisdictionswhichwere presented with factsand ogousto theingtant case have concluded that under Fex,
the 180-day time period was not triggered until both the prosecuting authority and the court actudly
recaived thenatice of the prisoner’ srequest for fina digoogtion. |nParedes-Batida, theinmaterequested
agpeedy trid pursuant tothe provisonsof the| ADA on or about July 21, 1994. Almost ayesr later, on
June9, 1995, theinmatefiled amoation to dismissthe indictment citing, as one reason, the government’s
falureto try himwithin 180 days after notice of hisrequest for find disposdition. 140 F.3d & 373. The
inmatefollowed the procedures established by the U.S. Marshds officefor requesting afind digposition.
After executing the proper form, theinmate returned theform to the prison offidadswho, inturn, forwarded
therequest tothe U.S. Marshds office. 1d. Under itsregular practice, theU.S. Marshds office, upon
receipt of theform, should haveforwarded it tothe U. S. Attorney’ soffice and dso to thedidtrict court.

In Paredes-Batida, for reasons|eft unexplaned, the inmate s request for fina disposition was never

forwarded to either theU. S. Attorney or thedidrict court. 1d. Infact, ddivery of theinmate srequest
did not occur until April, 21, 1995, at apre-trial conference. 1d. Under thesefacts, the United States
Court of Apped sfor Second Circuit Court upheld thelower court’ srefusdl to dismisstheindictment,
dating that “[t]he plainlanguage of the |AD providesthat aprisoner whoisthe subject of adetainer must
betried within 180 days after he causes his speedy tria request to be delivered to the court and the
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prosecutor whose officefiled thedetainer.” 1d. a 374. Thecourt further concluded thet [elvenif wewere
to accept arguendo that ddlivery of therequest tothe U.S. Marshds' officein the Southern Didtrict of
New Y ork in September 1994 was sufficient under atheory of agency to constitute delivery to the
“prosecuting officer” (the U.S. Attorney of the Southern Didrict), as Batida [theinmeate] urges that request
did not become effective and start the 180-day clock until it was also delivered to the didtrict court--an
event that did not occur until April 21, 1995.

Id. Findly, the court emphagzed: The Supreme Court has made dear that thisactud ddivery ruleisnot

to be trumped by ‘fairness’ arguments.” 1d. at 375 (citing Fex, 507 U.S. at 51-52).

Smilarly, inCallins, theinmateargued that the district court should have dismissed his
indictment because he was not brought to tria within the 180-day period set forthinthelADA. 90 F.3d
a 1424. TheU. S. Marshdl had received acopy of theinmate' srequest for aspeedy trid on May 6,
1994. TheMarshd filed acopy of thisdemand with the district court on May 10, 1994. Theinmate
argued that the 180-day time period commenced on May 6, 1994, the day the U.S. Marshas office
recalved hisrequest. Id. a 1426. The United States Court of Appedsfor the Ninth Circuit rgjected the
inmate sargument in Callins, holding thet ddlivery of thel ADA speedy trid request tothe U.S. Marshds
officedid not condtitute ddlivery to digtrict court “ because the Marshds are not agentsfor the court for
purposes of acoepting every request they find thrust uponthem.” Id. Rather, the court pecifically found
that the 180-day “clock would start when the court and prosecuting attorney received thenotice.” 1d.
(citing Fex, 507 U. S. at 46-51.) The court went on to find that the district court did not receive the
inmate srequest until May 10, 1994, and, therefore, it wasthat date which triggered the 180-day clock.

90 F.3d at 1426.
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Accordingly, under our holding today, thetria court correctly refused to dismissthe
indictment againg the Appellant. The 180-day time period was never triggered because the Appe lant
falled to carry hisburden of making surethat hisregued for find digpostion wasactudly ddiveredtothe
Circuit Court of Preston County. The Appellant could easily have gleaned that hisrequest was not sent
by the prison officidsto the circuit court by virtue of thefact that his prison account was only debited for
onecertified mailing of hisrequest. Additiondly, the Appellant could have questioned why he never
recalved areturn receipt from the circuit court. Lagily, the Appelant could have telephoned the circuit
court to ascertain whether hisrequest had beenreceived. The Appdlant, however, took no further action

in order to meet the burden of actually delivery of his request that is imposed upon him by the IADA.

Based on the forgoing, the lower court’s decision is hereby affirmed.

Affirmed.
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