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SYLLABUSBY THE COURT

1. “A find order of the hearing examiner for theWes VirginiaEducationd Employess
Grievance Board, made pursuant to W. Va. Code § 18-29-1, et seq. (1985), and based upon findings
of fact, should not be reversed unless clearly wrong.” Syllabus point 1, Randolph County Board of

Education v. Scalia, 182 W. Va. 289, 387 S.E.2d 524 (1989).

2. “Grievancerulingsinvolveacombination of both deferentid and plenary review.
Snceareviewing courtisobligatedto givedeferencetofactud findingsrendered by anadminidrativelaw
judge, adrcuit courtisnot permitted to subdtituteitsjudgment for thet of the hearing examiner withregard
tofactud determinations. Credihility determinationsmade by an adminidrativelaw judgearesamilarly
entitled to deference. Plenary review isconducted asto the conclusonsof law and application of law to
the facts, which are reviewed de novo.” Syllabus point 1, Cahill v. Mercer County Board of

Education, W.Va ___, SE2d__ (No. 26602 June 12, 2000).

3. Seniority arisesather from agatute or from acontract between an employer and

an employee.

4, “ Statuteswhich relate to the same subject matter should be read and applied

together sothat the L egidature sintention can be gathered from thewholeof theenactments” Syllabus



point 3, Smith v. Sate Workmen’'s Compensation Commissioner, 159 W. Va. 108, 219 S.E.2d

361 (1975).

5. Pursuant to W. Va Code § 18A-4-8g(a) (2000) (Supp. 2000), seniority for a
regular school serviceemployeecontinuesuntil theemployee sregular employment with thecounty board
Issevered. Seniority of asubditute school service employeeshdl continue until the employee entersinto
the duties of aregular employment contract or employment as a substitute with the county board is
severed. Finally, under the aforementioned statute, seniority of aregular or substitute employee shdl
continueto accumul ateexoept during thetimewhen an employeeiswillfully absent from employment duties

because of a concerted work stoppage or strike, or is suspended without pay.

6. School service personnd must begiven seniority earned for timesarved under a

contract for a position later determined to have been incorrectly awarded to such employee.

Davis, Justice:

WilliamK. Hall, gopdlant/petitioner below (hereinefter referredtoas™ Mr. Hdll™), gpped's
afinal order of the Circuit Court of Kanawha County that affirmed adecison by the West Virginia
Education & State Employees Grievance Board (hereinafter referred to as” Grievance Board”). The

disoogtiveissuefor resolutioniswhether thelower tribunaserred by falling toavard seniority earned by



Mr. Hall during the time period of 1993-1994.*

l.
FACTUAL AND PROCEDURAL HISTORY
Mr. Hal was employed asasubditute school bus driver for the Mingo County Board of
Education (hereinefter referredtoas”theBOE”), beginning on September 16, 1991. Eventudly, theBOE

posted four bus operator vacancies on September 19, 1994. Mr Hall gpplied for dl four vacancies, but

'Mr. Hall filed asecond petition for apped with this Court identified as Case Number
28396. The petition was granted and consolidated with hisfirgt petition. After carefully reviewing the
mattersraisad inthe second gpped , we have determined that it ismeritlessand wasimprovidently granted
for two reasons.

Firg, Mr. Hal wasan intervenor in the grievance action underlying his second apped. Asan
intervenor, Mr. Hall argued that the grievance was untimely filed. Hisargument wasrgected becausethe
cazeinwhich heintervened washddin abeyancefor severd yearswhileMr. Hall litigated mattersinvolving
the grievance underlying his earlier appeal to this Court.

Second, Mr. Hall contendsthat theissueof hisseniority should havebeenlitigated intheaction
inwhich hewasan intervenor. The lower tribunasrefused to litigate theissue, and we agree with that
decigon. Thelower tribunashad no jurisdiction over Mr. Hall’ sseniority issue, asit waslitigated in his
first grievance and was pending review by this Court.

“Whereit gppearsto the Court upon mature cons deration that an pped presentsno substantia
Issues of fact or law which can be consdered farrly raised and where thetrid court arrived a a correct
result, thegpped will bedismissed asimprovidently avarded and the judgment of the circuit court will be
summaxily affirmed.” Syllabus, Napier v. Plymale, 167 W. Va 372, 280 SE.2d 122 (1981). Accord
Syl. pt. 1, Lubeck Meat Packing, Inc. v. Motorists Mut. Ins. Co., 179 W. Va. 372, 369 S.E.2d 223
(1988). Therefore, the gpped in Case Number 28396 is dismissed asimprovidently granted. See, eg.,
McDanid v. Kleiss, 198 W. Va. 282, 480 S.E.2d 170 (1996) (dismissing, in part, asimprovidently
granted); Coleman v. Sopher, 194 W. Va. 90, 459 S.E.2d 367 (1995) (dismissed asimprovidently
granted); James M.B. v. Carolyn M., 193 W. Va. 289, 456 S.E.2d 16 (1995) (same); Sate V.
Walters, 186 W. Va. 169, 411 S.E.2d 688 (1991) (same).
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hewasnat hired for any of thefour postions. Theresfter, Mr. Hal filed agrievance with the Education and
Sate Employees Grievance Board, (hereingfter referred to as* Grievance Board”), asaresult of not being

hired for any of the four positions.

WhileMr. Hall’ sgrievancewasbeang litigated, another busdriver, Jod T. Crum, intervened
and assarted that he waswrongfully denied one of the bus operator vacanaes. An adminidrativelaw judge
ruled thet the BOE had to recd culate the seniority of both Mr. Hall and Mr. Crum to determinewhich of
the two men had the most seniority. The BOE was ordered to award one of the bus operator vacancies

to the individual with the most seniority.?

The BOE determined that Mr. Crum had more seniority than Mr. Hall.> The BOE made
thisdetermination after conduding that Mr. Hall had obtained employment asa substitute bus driver during
the period of 1993-1994 asaresult of inaccurateinformation regarding work hehad performedinthe
1970's. Thus, the BOE condluded thet, after removing the seniority awarded for hiswork inthe 1970's
Mr. Hal did not have enough seniority to obtain the substitute bus operator job awvarded to him during the

timeperiod of 1993-1994. Consequently, the BOE abolished dll seniority that Mr. Hall had obtained

“Apparently, one of the vacancies, which was designated the Gilbert arearun (Ben Creek
to Delbarton Grade), had been erroneoudly awarded to anindividual. It wasthereforeavailablefor
reassignment to Mr. Hall or Mr. Crum.

Mr. Hal contendsthat the BOE awarded Mr. Crum retroadtiverdief that induded wages,
benefitsand additiona seniority, becausethe postionitsdf wasno longer avalable. Thoseassartionsare
incorrect. Theadminigrativelaw judge addressed theissuein afootnote, in part, asfollows: “Mr. Crum
wasnot awarded back pay or any benefits, including regular seniority, dthoughitisnot clear why. [The
BOE] at one point explained it was because he had not applied for the position. . . .”
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during the 1993-1994 school year.

Mr. Hal filed agrievance chdlenging the BOE' sdecison. Thedecison of the BOE was
afirmed a the adminigtrativelevel.* Mr. Hall then apped ed the decision to the circuit court, wherethe

BOE' s decision was also affirmed. It isfrom the circuit court’s decision that Mr. Hall now appeals.

.
STANDARD OF REVIEW
Wehavehddthat “[4] find order of thehearing examiner for theWest VirginiaEducationa
Employees Grievance Board, made pursuanttoW. Va. Code § 18-29-1, et seq). (1985), and based upon
findings of fact, should not be reversed unlessclearly wrong.” Syl. pt. 1, Randolph County Bd. of Ed.
v. Salia, 182W. Va. 289, 387 SE.2d 524 (1989). Inarecent decison by this Court we haveindicated
further that:
Grievancerulingsinvolve acombination of both deferentid and
plenary review. Sinceareviewing courtisobligated to give deferenceto
factud findingsrendered by an adminidrativelaw judge, adrcuit courtis
not permitted to subdtituteitsjudgment for that of the hearing examiner
withregardtofactud determinations. Credibility determinationsmeadeby
anadminidrativelaw judge are smilarly entitled to deference. Plenary

review isconducted asto the conclusonsof law and gpplication of law to
the facts, which are reviewed de novo.

‘Mr Hal was actualy awarded someof the seniority initidly removed by the BOE. The
adminigrativelaw judgereasoned that, Sncetheinaccuratecalculation of Mr. Hal’ swork inthe 1970's
was not hisfault, he should not be stripped of al the seniority he gainedin 1993-1994. Therefore, the
adminigraivelaw judgeawarded to Mr. Hall seniority from the 1993-1994 time period that would give
him one day less seniority than Mr. Crum.



Syl. pt. 1, Cahill v. Mercer County Bd. of Educ.,  W.Va __, SEZ2d __ (No. 26602,
June 12, 2000). See also Syl. pt 2, Maikotter v. University of West Virginia Bd. of
TrusteesWest Virginia Univ., 206 W. Va. 691, 527 S.E.2d 802 (1999) (“ Although we accord grest
deferenceto thefindingsof fact of the West Virginia Educationd Employees Grievance Board, wereview,

de novo, questions of law.”).

[11.
DISCUSSION
Mr. Hall arguesthat it waserror for thelower tribuna sto revokethe seniority heearned
during thetime period of 1993-1994.> Mr. Hall arguesthat prior precedent of the Grievance Board
permitsan employeeto retain seniority earned in aposition that, for onereason or another, wasfoundto
have been wrongly awarded. See, e.g., Spaulding v. Mingo County Bd. of Educ., W. Va. Educ.
& State Empl. Griev. Bd., Docket No. 91-29-492 (August 31, 1992). The adminigtrative law judge
acknowledged the Grievance Board' sprecedent, but ruled that “[t] o theextent the holding in Spaulding

... requires grievant in this situation to be credited with regular seniority, it isoverruled.”

Additiondly, Mr. Hall arguesthat theadminigtrative law judge’ sdecisonto overrule
Fpaulding was an arbitrary decison. Mr. Hall accurately contends that Soaulding had been applied

by the Grievance Board in Hurley v. Mingo County Brd. of Educ., W.Va. Educ. & State Empl.

Mr. Hall’ sbrief mideadsthe Court insofar as he contendsthe administrative law judge
failed to calculate any seniority earned for the 1993-1994 period.
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Griev. Bd., Docket No. 95-29-211R (April 8, 1998), to award seniority to an employee who had been
wrongfully awarded aposition. Although, thedrcuit court wasmade aware of the contradicting pogtions
taken by the Grievance Board, it responded by ruling that “the Court must recognize that theWest Virginia
Education and State Employees Grievance Board may reasonadly interpret Satutesand prior decisonsthet

it is charged with administering.”

ThisCourt has never squardly addressed theissue of whether school service personnd®
must be given earned seniority for time served under acontract for apogtion thet waslater determined to

have been incorrectly awarded to an employee.” We do so now.

°Although Mr. Hall was a substitute school service bus driver and not aregular school
serviceemployee, our analysis makes no distinction between substitute and regular school service
employees. Under thefactsof this case, the outcome would bethe sameregardiess of aperson’ sstatus
asaregular or substitute service employee.

This Court’ sdecisionin Triggs v. Berkeley County Bd. of Educ., 188 W. Va. 435,
425 SE.2d 111 (1992), isdistinguishable from the question now presented. In Triggswewere asked to
determine what happensto theseniority of aprofessional employeewho voluntarily resgnsandis
subsequently reemployed by the same board of education. Weheldin Triggsthat the Legidature“did
not intend seniority rightsto beretained by ateacher who voluntarily resgnsor retires” Triggs, 188W.
Va at 441,425 SE.2d at 117. Our holding in Triggswas qualified by thefollowing language: “Itis
further noted that thisopinion shdl have no retroactive goplication and those school employeeswho were
awarded seniority after abreak in serviceprior to our decisoninthiscase shdl retain such seniority.”
Triggs, 188 W. Va. at 442, 425 SE.2d at 118.

Following the decision of this Court in Triggs, the L egidature promulgated W.Va. Code §
18A-4-7b (1993) (Repl. Vol. 1997), which now provides for the retention of seniority rightsby a
professional school employee who voluntarily terminates his or her employment. However, no such
provision has been promulgated with regard to school service employees. See Hazelwood v. Mer cer
County Bd. of Educ., 200 W.Va. 205, 488 S.E.2d 480 (1997) (per curiam) (affirming denial of
seniority for school serviceemployeefor yearsof employment earned beforesheresigned). Inthecase sub
judiceweare not asked to determinewhether school service personne who resign, but are subsequently

(continued...)



Itisgeneraly recognized by courtsin other jurisdictionsthat seniority isnot inherent to
employment. Accordingly, weholdthat seniority ariseseither from astatute or from acontract between
an employer and an employee. See N.L.R.B. v. International Association of Machinists,
Aeronautical Indus. Dist. Lodge 727, 279 F.2d 761 (9th Cir. 1960); N.L.R.B. v. Wheland
Company, 271 F.2d 122 (6th Cir. 1959); Flowersv. Brotherhood of Locomotive Firemen and
Enginemen, 91 SE.2d 41 (Ga. 1956); May v. Santa Fe Trail Transp. Co., 370 P.2d 390 (Kan.
1962); Hesdler v. American Televison & Radio Co., 104 N.W.2d 876 (Minn. 1960); Palizzotto
v. Local 641, Int’| Bhd. of Teamsters, Chauffeurs, Warehousemen and Helpers of America,
170 A.2d 57 (N.J. 1961). Inthis State, school service personnel seniority isestablished by statute.

Therefore, we begin our analysis by reviewing the relevant statutes.

ThisCourt haslong hdd that “[w]hen agtatuteisdear and unambiguousand legidative
intent is plain the statute should not beinterpreted by the courts, and in such caseit isthe duty of the courts
not to construe but to apply the statute.” Syl. pt. 1, Cumminsv. Sate Workmen's Comp. Comm'r,
152 W. Va. 781, 166 S.E.2d 562 (1969). Accord City of Kenova v. Bell Atlantic-West Virginia,
Inc., 196 W. Va 426, 432, 473 SE.2d 141, 147 (1996). Conversdy, “[d] satutethat isambiguous must
be congtrued before it can be gpplied.” Syl. pt. 1, Farley v. Buckalew, 186 W. Va. 693, 414 SE.2d
454 (1992). Accord Syl. pt. 3, Sateexrd. McGraw v. Combs Srvs,, 206 W. Va. 512,526 S.E.2d

34 (1999). Moreover, “[s]tatutes which relate to the same subject matter should be read and applied

’(...continued)
rehired by a county board of education, retain prior seniority.
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together o that the L egidature sintention can be gathered from thewhole of the enactments” Syl. pt. 3,
Smith v. Sate Workmen’s Compensation Comm'r, 159 W. Va. 108, 219 S.E.2d 361 (1975).
Accord Syl. pt. 5, Sateexrd. Rist v. Underwood, 206 W. Va. 258, 524 S.E.2d 179 (1999). Itis
adsothe“duty of thisCourt to avoid whenever possibleacongtruction of agtatutewhich leadsto absurd,
incongistent, unjust or unreasonableresults” Jatev. Kerns, 183 W. Va 130, 135, 394 S.E.2d 532,
537 (1990). Accord Expedited Transp. Sys., Inc.v. Vieweg,  W.Va __ , ,529SE.2d 110,

118 (2000). With these general canons in mind, we now address the statutes relevant to this case.

At the outset, we must acknowl edge that we have discovered no school service personnd
datutethat directly addressestheissue of whether aschool service employee must beawarded seniority
for timeserved under acontract for apogtion later determined to have beenincorrectly filled by such
employee. Therefore, in an effort to determinethelegidativeintent and to decided afar resolution of the

question, we must look to other relevant statutes regarding seniority for school service personnel.®

TheLegidaturehasexpresdy identified when seniority beginsto accumulatefor school
savicepersonnd. InW. Va Code § 18A-4-8g(a) (2000) (Supp. 2000)° the following language appears:
(& Seniority accumulationfor aregular school sarviceemployee

beginson the datethe empl oyee entersupon regular employment duties
pursuant to acontract as provided in section five [§ 18A-2-5], artidetwo

#After exhaudtive research, wewere unableto find any jurisdiction that had addressed the
precise issue confronting this Court.

°Although W. Va. Code § 18A-408g was modified in 2000, the quoted languageis
substantively identical to that which wasin effect at the relevant time.
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of thischapter and continues until the employes semployment asaregular
employeeis severed with the county board. Seniority shall not ceaseto
accumulatewhen an employeeisabsent without pay asauthorized by the
county board or the absenceisduetoiiliness or ather reasons over which
the employee hasno control asauthorized by the county board. Seniority
accumulation for asubstitute employee shall begin upon thedate the
employee enters upon the duties of a substitute as provided in section
fifteen [8 18A-4-15] of thisarticle, after executing with the board a
contract of employment asprovided in section five, articletwo of this
chapter. Theseniority of asubgtitute employee, once established, shdl
continue until theemployee entersinto the duties of aregular employment
contract as provided in section five, article two of this chapter or
employment asasubgtitutewith the county boardissevered. Seniority of
aregular or substitute employee shdl continue to accumul ate except
during thetimewhen an employeeiswillfully absent from employment
duties because of aconcerted work stoppage or strike or is suspended
without pay.

SeealsoW. Va Code § 18A-4-8b (1996) (Repl. Vol. 1997) (“For purposes of determining seniority
under thissection an employee sseniority beginson thedatethat he or sheentersinto hisassgned duties

... Theseniority of any service personnel shal be determined on the basis of the length of timethe

employee has been employed by the county board within a particular job classification.”).

Based upon the foregoing, we hold thet, pursuant to W. Va Code § 18A-4-8g(a) (2000)
(Supp. 2000), seniority for aregular school service employee continues until the employee sregular
employment with the county boardissevered. Seniority of asubstitute school service employeeshall
continue until the employee entersinto the duties of aregular employment contract or employment asa
subgtitutewiththecounty boardissevered. Findly, under theaforementioned Satute, seniority of aregular

or subdtitute employee shdl continue to accumulate except during thetime when an employeeiswillfully



absent from employment duties because of aconcerted work stioppage or trike, or is suspended without

pay.

Whilethe Legidature hasexpredy dated in W. Va Code § 18A-4-8g(a) those conditions
uponwhich aschool serviceemployee may lose seniority, the statute providesno guidancefor how a
school service employeeloses seniority earned in aposition for which the employee was erroneousy
employed. Inreviewing other Satutes we havefound acdlear preference by the Legidaurethat “ eerned’
benefits, such as seniority, be retained by school service employees. Thefollowing rdevant language
appearsinthe employment terms and definition section of W. VVa. Code 8§ 18A-4-8(m) (2000) (Supp.
2000):

No sarvice employee, without hisor her written consent, may be

... relegated to any condition of employment whichwould resultina

reduction of hisor her ary, rateof pay, compensation or benefitsearned

during the current fiscal year. . . .%°
(Footnote added). The above statuteisagenera pronouncement that setsforth astandard for taking

action againgt aschool sarvice employeethat would adversdly affect spedific rightsof an employee. That

standard requiresthewritten consent of the employeefor such adverse action to occur. Webdievethat

1/, Va. Code § 18A-4-8(m) readsin full:

(m) No sarviceemployee, without hisor her written consent, may be redassified
by dasstitle, nor may asarviceemployee, without hisor her written consent, berd egated
toany condition of employment whichwould resultinareduction of hisor her dary, rate
of pay, compensation or benefits earned during the current fiscal year or whichwould
result inareduction of hisor her sdary, rate of pay, compensation or benefitsfor which
heor shewould qudify by continuinginthesamejob position and dassficationhdd during
that fiscal year and subsequent years.



under the above gatute, accumulated seniority by aschool service employeewould condtitute a* benefit[]

earned” that could not be adversely affected without the employee’ s written consent.™

W.Va Code§ 18A-4-8(m) iscong stent with severd other satutes. It clearly expresses
alegidaiveintent that “earned” bendfits, such as seniority, may not bearbitrarily removed once avarded
toschool servicepersonne. Smilar retention language gppearsin W. Va Code 8 18A-4-8b asfollows

Theseniority of any sarvice parsonnd shdl bedeterminedonthe
bedasof the length of time the employee has been employed by the county
board within aparticular job dassfication. For the purpose of establishing
seniority for apreferred recdl list asprovided inthis section, when an
employee has been employed in one or more classifications, the
seniority accrued in each previous classification shall be
retained by the employee.

If acounty board isrequired to reduce the number of employees
within aparticular job dassfication, the employee with the least amount
of seniority within that classfication or grades of classfication shdl be
properly released and employed in adifferent grade of that dassfication
if thereisajob vacancy: Provided, that if thereisno job vacancy for
employment within theclassfication or grades of dassfication, heor she
shall be employed in any other job classification which he or she
previousy held with the county board if thereisavacancy and shall
retain any seniority accrued in the job classification or grade
of classification.

(Emphassadded). We havedso found seniority retention languagein W. Va Code § 18A-4-8c (1990)

"W. Va. Code § 18A-4-8(m) isageneral pronouncement. Therefore, it can be
upersaded by aspedific Satute concerning seniority, suchasW. Va Code § 18A-4-8g(a). “Thegenerd
rule of statutory congtruction requiresthat aspecific Satute be given precedence over agenerd saute
relating to the same subject matter wherethe two cannot bereconciled.” Syl. pt. 1, UMWA by Trumka
v. Kingdon, 174 W. Va. 330, 325 S.E.2d 120 (1984). Accord Syl. pt. 6, Carvey v. West Virginia
State Bd. of Educ., 206 W.Va. 720, 527 S.E.2d 831 (1999).
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(Repl. Vol. 1997). Which states:

[S]ervice personnd whaoseemployment with themulti-county vocationd
center wasimmediately preceded by employment with one of the county
boards participating in the operation of the center or whaose employment
contract waswith one of the county boards participating in the operation
of the center (1) shall retain any seniority accrued during
employment by said county board. . . .*?
(Emphasisadded) (footnote added). Findly, retention of seniority rightsare provided forinW. Va Code

§ 18A-4-8g(e) (2000) (Supp. 2000) as follows:

[U]pon termination of aleave of absence or asuspenson, theemployee
shdl return to the status previoudly held. If the employee returnsto
subgtitute gatus, theemployeeshal retain any regular employeeseniority
accrued.®

“This provision in W. Va. Code § 18A-4-8c reads in full as follows:

Professond and service personnd employed by amulti-county
vocationd center shall establish seniority onthebadsof thelengthof time
the empl oyee hasbeen employed by the multi-county vocationa center,
except that any professond or sarvice personnd whose employment with
the multi-county vocational center was immediately preceded by
employment with one of the county boards participating in the operation
of the center or whose employment contract waswith one of the county
boards participating in the operation of the center (1) shall retain any
seniority accrued during employment by said county board; (2) shall
accrue seniority asaregular employee with said county board during
employmentwiththe center; (3) shdl attain continuing contract gatuswith
both the county and the center if the sum of theyearsemployed by the
county and the center equa sthe atutory number required for continuing
contract status, and (4) shdl retain and continueto accrue county and
center sEniority intheevent of reemployment by said participating county
asaresult of direct trandfer from the center or recdl from the preferred
list.

BW. Va. Code § 18A-4-8g(€) reads in its entirety as follows:

(€) A substitute school service employee shdl acquire regular
(continued...)
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(Footnote added).

Thesedautesdealy illusraetheimportance of saniority asitisviewed by the Legidature,

We areequdly aware of theimportance of seniority inthe careersof school serviceemployees. The
ggnificanceof seniority wascarefully articulated in adissenting opinion by Chief Judge Feinberg of the
United States Court of Appeals for the Second Circuit as follows:

Seniority isthemaost important, and often theonly, equity

workers have in their [jobs]. It isone of the chief

protectionsaworker hasfrom management’ svagaries,

andit preservesthe sdlf-esteem and financia security of

workers who have devoted their lives to [their jobs].
Royal Composing Room, Inc. v. Royal Composing Room, Inc., 848 F.2d 345, 356 (2d Cir. 1988)
(Feinberg, C.J., dissenting). Seealso George Cooper & Richard B. Sobol, Seniority and Testing

Under Fair Employment Laws: A General Approach to Objective Criteria of Hiring and

13(....continued)

employment statusand seniority if the employee receivesaposition
pursuant to subsections (2) and (5), section fifteen of this article:
Provided, That asubstitute employeewho accumulaesregular employee
seniority whileholding apostion acquired pursuant to said subsections
shdl smultaneoudy accumul ate substitute seniority; Provided, further,
That upon termination of aleave of axsance or asuspenson, theemployee
shdl return to the status previoudly held. If the employee returnsto
subgtitute gatus, theemployeeshal retain any regular employeeseniority
accrued, however, thisseniority may not be used in thebidding process
for regular positions unless the employee again atainsregular employee
gausor hasattained preferred recd| satus. County boardsshdl not be
prohibitedfromprovidingany bendfitsof regular employment for substitute
employess, but the benefitsshall not indude regular employeestatus and
seniority.
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Promotion, 82 Harv. L. Rev. 1598, 1601-02 (1969) (“ The useof competitive Satus seniority to govern
promotions, demations, and layoffsisafundamenta agpect of indudtrid relaionsin thiscountry. Innearly
al busnesses of dgnificant Sze whose employeesare organized, aseniority sysem playssomerolein
determining the alocation of thework.”). 1tistheopinion of thisCourt that, because of itssignificance,

“earned” seniority cannot be removed from an employee in an arbitrary manner.

Wehavelittlehestationin conduding thet theadminidrativelaw judge acted arbitrarily and
cgpricioudy by failing to gpply the Spaulding decison to Mr. Hall’ sgrievance and by falling to avard to
Mr. Hall dl seniority creditsearned for thetime period of 1993-1994. We agreewith Mr. Hall that the
adminidrativelaw judge sconduct mekesit gppear that “thereisone prindple of law onthisissuefor [him]
and another for every other serviceemployeeof [the BOE].” Our laws must be uniformly applied.
Therefore, we hold that school service personnd must be awarded seniority earned for time served under

acontract for a position later determined to have been incorrectly awarded to such employee.*

Intheingtant case, therecord indicatesthat Mr. Hall was not a fault in themiscdculation
which lead to his dbtaining the Substitute bus driving contract for the period of 1993-1994."> Consequently,

it waserror for thelower tribunasto deny Mr. Hall thefull seniority creditshe earned during the period

“The obvious cavest to our holding would be an employeewho knowingly took some
“unlawful” or deceitful action to obtain seniority.

[twasindicaedinthebrief of the BOE that Mr. Hall was* somehow” a fault for theinitia
miscd culaionthet qudified him for the subditutework in 1993-1994. However, the AL Jpedificaly found
that the miscalculation was “due to no fault of [Mr. Hall].”
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of 1993-1994.%

V.

CONCLUSION

Insofar asCase Number 28396 wasimprovidently granted, thecircuit court’ sorder inthet
caxisdfirmed. Asto Case Number 27870, the decision of thecircuit courtisreversed. Thecaseis

remanded for disposition consistent with this opinion.

Affirmed as to Case Number 28396;
Reversed and Remanded as to Case
Number 27870.

M r. Hall raises severd other issues asdternativesfor granting himrelief. Thoseissues
need not be addressed in this opinion.
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