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SYLLABUSBY THE COURT

1. “*“The primary object in condruing agauteisto ascertain and give effect to the
intent of the legidature.” Syllabus Point 1, Smith v. Sate Workmen's Compensation
Commissioner, 150 W. Va 108, 219 SEE.2d 361 (1975)." Syllabus point 2, Anderson v. Wood, 204
W. Va. 558, 514 S.E.2d 408 (1999).” Syllabus point 2, Expedited Transportation Systems, Inc.

v.Vieweg, _W.Va __, 529 S.E.2d 110 (2000).

2. “** Jatutesin pari meteria, mugt be condrued together and thelegidativeintention,
as gathered from the whole of the enactments, must be given effect.” Point 3., Syllabus, Sateexrd.
Graneyv. Sms, 144 W. Va. 72[, 105 S.E.2d 886 (1958)]. Syl. pt. 1, Sateex rd. Satton v. Boles,
147W.Va 674,130 SE.2d 192 (1963).” Syl. pt. 1, Transamerica Com. Fin. v. Blueville Bank,
190 W. Va 474,438 S.E.2d 817 (1993).” Syllabuspoint 2, Beckley v. Kirk, 193 W. Va. 258, 455
S.E.2d 817 (1995).” Syllabus point 3, Expedited Transportation Systems, Inc. v. Vieweg,

W.Va 529 SE.2d 110 (2000).

3. When a party objectsto the findings and conclusion of the Occupational
Pneumoconiosis Board, made in connection with aWorkers Compensation claim for occupationa
pneumoconiod shenefits and submitsnew medicd evidencein connectionwiththeobjection, W. Va Code
823-4-8¢(d) (1993) (Renl. Val. 1998) requiresthe objecting party to bear theburden of questioning the

Occupationa PneumoconiossBoard regarding thenew medicd evidenceat the hearing therein required.






Davis, Justice:

Inthisgpped from adecison of the Workers Compensation Apped Board, aWorkers
Compensation damant arguesthet hisdam for benefitsfor occupationd pneumoconiogswasimproperly
denied. Wefind that when a party objects to the findings and conclusion of the Occupational
Pneumoconiosis Board, made in connection with aWorkers Compensation claim for occupationa
pneumoconiod shenefits and submitsnew medicd evidencein connectionwiththeobjection, W. Va Code
823-4-8¢(d) (1993) (Renl. VVal. 1998) requiresthe objecting party to bear theburden of questioning the
Occupationa PneumoconiossBoard regarding thenew medicd evidenceat the hearing therein required.
Because this procedure was not clearly established prior to thisopinion, wereverse this case and remand

for additional proceedings.

l.
FACTUAL AND PROCEDURAL HISTORY
Robert S. Rhodes (hereingfter “Mr. Rhodes’), daimant below and gppedllant herein, was
employed by Anchor GlassContainer (hereinafter “ Anchor”) inKeyser, Wes Virginia, for goproximatey
twenty-two years, ending in October 1995, whenthe plant dlosed." On April 29, 1998, Dr. Carl Liebig
diagnosed Mr. Rhodeswith occupationa pneumoconioss(hereinafter “ OP’). Consequently, based upon
Dr. Liebig' sdiagnossand Mr. Rhodes' higtory of workplace dust exposure, Mr. Rhodesfiled aWorkers

Compenstion dam for OP benefits On July 30, 1998, the Workers Compensation Divison (hereinefter

'Mr. Rhodes was employed in Anchor’ s batch and tank department.
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“theDivision”) issued anon-medical “ Claim Decison” stating that Mr. Rhodeswas entitled to the
presumptionthat “ any chronic respiratory disability resulted from[his] employment.”? Mr. Rhodeswas
then eva uated by the Occupationa PneumoconiossBoard (hereinafter “OPBoard”) on September 24,
1998. TheOPBoard sevduationincluded apatient history, aphysca examination, pulmonary function
sudiesandan X-ray of thechest. Initsreport disclosingitsfindings, the OP Board noted that Mr. Rhodes
had been exposed to adust hazard for approximately twenty-two years as aglass plant worker. In
addition, the Board stated:

Physicd examination showsthe clamant to beinfair generd clinical

condition. Heisnotinany respiratory disressat rest. Chest cageiswdl

formed. Thereareharsh bresth sounds. Therearenordes. Thereismild

wheezing present bilateraly. Heart soundsare of good qudity with no
murmurs.

X-RAY INTERPRETATION: CHEST PA viewsof the chest are
within normal limitsin their appearance with NO EVIDENCE of

“Thispresumptionisnot conclusive. SeeW. Va. Code § 23-4-8c(b) (1993) (Repl. Vol.
1998):

If it can beshown that the claimant or deceased employee has
been exposed to the hazard of inhaling minute particles of dust inthe
course of and resulting from hisor her employment for aperiod of ten
yearsduring thefifteen yearsimmediatdy preceding thedate of hisor her
lagt exposureto such hazard and that such daimant or deceased employee
hesudtained achronic repiratory disability, thenit shdl be presumed thet
suchdamantissuffering or such deceasad employeewasauffering e the
timeof hisor her death from occupationa pneumoconiosswhich arose
out of and in the course of hisor her employment. This presumption
shall not be conclusive.

(Emphasis added).



occupational pneumoconiosis identified.

As aresult of its evaluation, the OP Board made no diagnosis of OP.

Based upon the OP Board' sfailure to diagnose OP, the Division, by order dated
December 3, 1998, notified Mr. Rhodesthat no award of benefitswasbeing granted. Theresfter, on
January 28, 1999, Dr. Ray A. Harron interpreted the OP Board' s X-ray on behdf of Mr. Rhodes. Dr.
Harron indicated that the X-ray qudity wasgrade one. Hisreport also Sated that the X-ray reveded
parenchymd aonormdlities cong sent with pneumoconios's, but no pleura abnormdities conastent with
pneumoconioss. Dr. Edward Aycoth also read the OP Board' s X-ray on behdf of Mr. Rhodes and
reported the film quality as grade one. Dr. Aycoth’s report further stated:

The heart, mediastinum, bony thorax, costophrenic angles and
hemidiaphragms are within normal limits.

Thereare scattered rounded dengity opacitiesmeasuring up to 3mm.in
diameter throughout both lungs. Thelungsarewe | aerated and free of
active disease.

IMPRESSION:

Pneumoconiosis category 1/0, p/q.

Mr. Rhodes protested the Divison’ sorder granting no award of benefitsfor OP, and the
casewassubmitted tothe Workers Compensation Office of Judges (hereinafter “OQJ’) for review. In
support of hisprotest, Mr. Rhodes submitted the reports of Drs. Harron and Aycoth. A hearing for the

purpose of adducing thetestimony of membersof the OP Board wasthen held on August 11, 1999. The
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two page transcript from thishearing indicatesthat counsd for Mr. Rhodes wasthe only attorney making
an gppearance. No one gppeared for theemployer or on behdf of the Divison. Counsd for Mr. Rhodes
failed to question any member of the OP Board. Inatotd of four linesof transcript, the record Smply
notesthe syleof the caseand the daim number, and statesthat “[flhe Clamwill be submitted.” Theresfter,
by order dated October 8, 1999, the OOJ announced its decision affirming the Commisson’s order
denying benefitsto Mr. Rhodes. The order stated in part:

Therecord evidence supportsthe Divison’ sOrder granting the
claimant no award for occupational pneumoconiosis. The Board
examined theclamant on September 24, 1998, and found that the chest
x-ray waswithinnormd limits. Thisreportisrdiableand credibleand
supportstheDivison’'sOrder. Theclamant hasfalled to show thet the
findings of the Board are clearly wrong.

The damant submitted the x-ray report of Dr. Edward Aycoth
who reviewed the x-raystaken by the Board and opined thet the damant
suffered from minima pneumoconioss. However, thisreport was not
submitted to the Board for review and comment asrequired in the
proceduresfor occupationa pneumoconiosiscases. S.e85CSR[1] 8
20 e s2g. At thefina hearing scheduled for this matter on August 11,
1999, the claim was submitted on the existing record. Membersof the
Board were not requested to review the evidence submitted by the
cdameant and discusstherdiability and credibility of Dr. Aycoth’ sreport.
Thisprocedure should not bearcumvented. Accordingly, theDivison's
Order is affirmed.

Mr. Rhodes then appealed his case to the Workers Compensation Appea Board

(herainafter “WCAB”), seeking agatutory five percent permanent partid disability award for OPwithout



impairment pursuant to W. Va. Code 8§ 23-4-8c(b) (1993) (Repl. Vol. 1998)° and 23-4-6a(1995)
(Repl. Vol. 1998).* By order dated April 27, 2000, the WCAB affirmed the order of the OOJ, and
incorporated the same, by reference, asitsown findings of fact and conclusonsof lav. TheWCAB dso
indicated that its decision was based uponits cond usion that “the Occupational PneumoconiosisBoard hes

specificaly foundthat it ‘ cannot make adiagnos sof occupationa pneumoconioss” (Emphassadded.)

Wefirmly believethat thisfinding is sufficient to rebut the non-conclusive presumption found in West
VirginiaCode § 23-4-8c(b), and judtifiesthe Divison' srefusal of a5% Satutory award.” Findly, the
WCAB explained:

Wes VirginiaCode 8§ 23-4-6amandatesthat “the office of judgesshdl
affirm the decision of the Occupational Pneumoconioss Board made
following hearing unlessthedecisionisclearly wrongin view of the
religble, probative and substantia evidence on thewholerecord.” We
find nothingintheevidenceto show thet the Occupationa Pneumoconiods
Board wasdearly wrong. Tothe contrary, wefind thet the record asa
whoale, evenwithout the gatutory mandate of West VirginiaCode § 23-4-
6a, overwhelmingly, on strong and reliable evidence, supportsthe
conduson that the dameant isnot entitled to a presumptive 5% Satutory
award. Given the deference which we arerequired by statute, and
decisonsof the Wes Virginia Supreme Court of Appeds, to givetothe
findings of the Occupational Pneumoconiosis Board and the
Adminigrative Law Judge, wewould becommitting grosserror tofind
otherwise.

See supra note 2 for text of W. Va. Code § 23-4-8c(b).

*W. Va. Code § 23-4-6a states in relevant part:

[1]f it shell bedetermined by the divisonin accordancewith thefactsinthe
case and with the advice and recommendation of the occupational
pneumoconiosis board that an employee has occupational
pneumoconiogs, but without messurable pulmonary impairment therefrom,
such employeeshdl beawarded and paid twenty weeks of benefitsat the
same benefit rate as hereinabove provided.
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It isfrom this April 27, 2000, order of the WCAB that Mr. Rhodes now appeals.

.
STANDARD OF REVIEW
Thisapped primarily involvesquestionsof law. Wehave previoudy explained that we
review de novo questions of law decided by the WCAB.

Aswe said in Barnett v. Sate Workmen’'s Compensation Com'r.,
153W.Va 796, 812, 172 SE.2d 698, 707 (1970), “[w]hilethefindings
of fact of the[WCAB] areconclusveunlessthey aremanifestly against
the weight of the evidence, thelega conclusionsof the gppedl board,
based upon such findings, are subject to review by the courts.”
Conclusonsof law are subject to denovo scrutiny. Syl. pt. 3, Adkinsv.
Gatson, 192 W. Va. 561, 453 S.E.2d 395 (1994); Syl. pt. 1,
Randolph County Board of Education v. Scalia, 182 W. Va. 289,
387 S.E.2d 524 (1989). Where the issue on an appeal isclearly a
question of law or involving aninterpretation of agtatute, we apply ade
novo standard of review. Syl. pt. 1, Chrystal RM. v. CharlieA.L.,
194 W. Va. 138, 459 S.E.2d 415 (1995); Syl. pt. 1, University of
West Virginia Bd. of Trustees on Behalf of West Virginia
University v. Fox, 197 W. Va. 91, 475 S.E.2d 91 (1996).

Conley v. Workers Comp. Div., 199 W. Va. 196, 199, 483 S.E.2d 542, 545 (1997). To the extent
that our decisoninthiscaserequiresusto consder factua findings made by the WCAB, wewill not
reverse absent afinding that the WCAB’ s decision is plainly wrong.

““This Court will not reverse afinding of fact made by the
Workmen' s Compensation Apped Board unlessit gppearsfrom the proof
uponwhichthegpped board acted thet thefindingisplanly wrong.” Syl.
pt. 2, Jordan v. State Workmen’s Compensation Commissioner,

156 W.Va. 159, 191 SE.2d 497 (1972), quoting, Syllabus, Dunlapv.
Sate Workmen's Compensation Commissioner, 152 W. Va. 359,
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163 S.E.2d 605 (1968).” Syllabus, Rushman v. Lewis, 173 W. Va
149, 313 S.E.2d 426 (1984).

Syl. pt. 1, Conley. We have aso explained that
[T]he plainly wrong standard of review isadeferential one, which
presumesan administrativetribunal’ sactionsarevalid aslong asthe
decision is supported by substantial evidence. Syl. pt[.] 3, Inre:
Queen, 196 W. Va. 442, 473 S.E.2d 483 (1996); Frymier-Halloran
v. Paige, 193 W. Va. 687, 695, 458 S.E.2d 780, 788 (1995).

Conley, 199 W. Va. at 199, 483 S.E.2d at 545.

Finaly, itis prudent to notethat “[w]hen the Workers Compensation Appea Board
reviewsaruling from the Workers Compensation Office of Judgesit must do so under the standard of
review set outin W. Va. Code § 23-5-12(b) (1995), and falure to do so will bereversbleerror.” Syl.
pt. 6, Conley. W. Va Code § 23-5-12(b) (1995) (Repl. Vol. 1998) aso directs, in relevant part, that

[TheWCAB] shdl reverse, vacate or modify the order or decison of theadministrative

law judgeif the substantia rights of the petitioner or petitioners have been prejudiced

because the administrative law judge’ s findings are:

(1) Inviolation of statutory provisions; or

(2) In excess of the statutory authority or jurisdiction of the
administrative law judge; or

(3) Made upon unlawful procedures; or
(4) Affected by other error of law; or

(5) Clearly wronginview of therdigble, probative and subgtantia
evidence on the whole record; or

(6) Arhbitrary or cgpriciousor characterized by abuseof discretion
or clearly unwarranted exercise of discretion.
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With due regard for these standards, we now consider the issue raised on appeal.

1.
DISCUSSION
Mr. Rhodesistheonly party who filed abrief in connectionwith thisgpped. Therehas
been no responsefrom the employer, whoisnolonger inbusiness, or the Divison. Mr. Rhodessmply
arguesthat thereportsof Drs. Harron and Aycoth, in additionto theinitia diagnogsof Dr. Liedig, provided
rdiable, probativeand subgtantia evidencethat hesuffersfrom OP. Conssquently, inlight of theliberdity
rule,> Mr. Rhodes contends that heis entitled to the five percent statutory award for OP without

impairment.

Asnoted above, the OOJaffirmed the Divison' saward of no benefits. Inreachingthis
decigon, the OOJ conduded that Mr. Rhodes had failed to show thet the findings of the OP Board were

clearly wrong.® Thisdecision of the OOJ, which was subsequently affirmed by the WCAB and

°See Crouch v. West Virginia Workers' Comp. Comm'r, 184 W. Va. 730, 732,
403 SE.2d 747,749 (1991) (“Asagenerd rule, thedamant’ sevidenceinaworkers compensation case
must beliberdly construed in hisfavor. Moreover, this Court has sated that aclamant isentitied to all
reasonabl e inferences that can be drawn from the evidence. Javinsv. Workers' Compensation
Commissioner, 173 W. Va. 747, 320 S.E.2d 119 (1984); Sussv. Workers Compensation
Commissioner, 174 W. Va. 433, 327 S.E.2d 413 (1985).”).

®Pursuant to W. Va. Code § 23-4-6a

If an employeeisfound to be permanently disabled due to

occupationa pneumoconiods, asdefined in section one[§ 23-4-1] of this

atide, the percentage of permanent disability shal be determined by the
(continued...)



Incorporated intoitsown order, wasbased in dgnificant part upon thefact that the® [m]embersof the[OP)
Boardwerenot requested to review the evidence submitted by [Mr. Rhodes] and [to] discusstherdiability
and credibility of Dr. Aycoth' sreport.” Thus, theissue which must be addressad to resolve thisapped is
whether the OP Board isrequired to review and comment on evidence submitted by aclamant protesting
an adverse decision of the Division rendered in an OP claim after the OP Board has conducted its
hearing/examination and submitted itsfindings and conclusions, and, if 0, who bears the burden of

advancing this procedure.

Thisisanissueof first impression for thisCourt. In order to settleit, welook to the
Workers Compensation statutes. Because those statutes do not expresdy addresstheissue, we must
endeavor to ascertain, from thetext provided, what procedurethe legidatureintended. “*“Theprimary
object in condruing agauteisto ascertain and give effect to theintent of thelegidature” Syllabus Point

1, Smith v. State Workmen’ s Compensation Commissioner, 159 W. Va. 108, 219 S.E.2d 361

®(...continued)

degree of medical impairment that is found by the occupational
pneumoconiogshboard. Thedivison shal enter an order setting forththe
findingsof the occupationd pneumoconiagshoard with regard towhether
the damant hasoccupationa pneumoconiossand the degree of medicd
impairment, if any, resulting therefrom. That order shall bethefinal
decison of thedivisonfor purposesof section one[§823-5-1], atidefive
of thischapter. If suchadecisonisobjected to, the office of judges
shall affirm the decision of the occupational pneumoconiosis
board made following hearing unless the decision is clearly
wrong in view of the reliable, probative and substantial
evidence on the whole record. . . .

(Emphasis added).



(1975)." Syllabus point 2, Anderson v. Wood, 204 W. Va. 558, 514 S.E.2d 408 (1999).” Syl. pt. 2,

Expedited Transp. Sys,, Inc. v. Vieweg, W.Va __ ,529 SEE.2d 110 (2000).

Wefind severd of theWorkers Compensation statutesingructiveto our consderation
of theingtant question. Thus, in conducting our analys's, we must consder together dl the datutesrdated
tothistopic. “*“*Statutesin pari materia, must be construed together and the legidative intention, as
gathered from the whole of the enactments, must be given effect.” Point 3., Syllabus, Stateexrdl.
Graneyv. Sms, 144 W. Va. 72[, 105 S.E.2d 886 (1958)]. Syl. pt. 1, Sateexrd. Satton v. Boles,
147W.Va 674,130 SE.2d 192 (1963).” Syl. pt. 1, Transamerica Com. Fin. v. Blueville Bank,
190 W. Va 474,438 S.E.2d 817 (1993).” Syllabuspoint 2, Beckiey v. Kirk, 193 W. Va. 258, 455
S.E.2d 817 (1995).” Syl. pt. 3, Expedited. See also Carvey v. West Virginia Sate Bd. of Educ.,
206 W. Va. 720, 731, 527 SE.2d 831, 842 (1999) (“ Generdly, ‘“[d]tatutes which relate to the same
subject matter should beread and gpplied together so that the Legidature sintention can begathered from
the whole of the enactments.” Syllabus Point 3, Smith v. Sate Workmen's Compensation Comm'r,
159 W. Va 108, 219 S[E.2d 361 (1975)." Syl. pt. 3, Boley v. Miller, 187 W. Va. 242, 418 SE.2d

352 (1992).").

Firg, we notethat the OP Board playsan integrd rolein thedecisonof an OP claim:

“[t]hefunction of the board isto determine all medica questions rdating to cases of compensation for

occupationa pneumoconiogsunder the direction and supervison of thecommissioner.” W. Va Code§
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23-4-8a(1999)’ (Supp. 2000) (emphasis added).? See also Newman v. Richardson, 186 W. Va.
66, 69-70, 410 S.E.2d 705, 708-09 (1991) (“Because the Occupational Pneumoconiosis Board is
composed of doctorswho have‘ by specia study or experience, or both, acquired specia knowledge of
pulmonary diseases (W. Va Code, 23-4-8a,[1974]), theBoard isto determinedl medica questionsin
an occupationa pneumoconiosis claim under the direction and supervision of the Commissioner.
Ferguson v. State Workmen' s Compensation Commissioner, 152 W. Va. 366, 163 S.E.2d 465

(1968).” (footnote omitted)).

Furthermore, the Divison and the OOJ are mandated, in W. Va Code 8§ 23-4-6a(1995)

Theversonof W. Va Code § 23-4-8ain effect a thetimeMr. Rhodes assarted hisdaim
wasworded dightly differently: “Thefunction of theboard shall beto determinedl medica questions
relating to cases of compensation for occupationa pneumoconiossunder thedirection and supervison of
the commissoner.” W. Va Code § 23-4-8a(1974) (Repl. Val. 1998) (emphassadded). Wefind that
the change from “shall be” to “is’ does not materially change the meaning of the quoted language.

T o the extent a statute is unambiguous, it is not subject to interpretation:

“[W]herethelanguage of agtatutory provisonisplan, itsteermsshould be
applied as written and not construed.” DeVane v. Kennedy, 205
W.Va 519, 529,519 SE.2d 622, 632 (1999) (citationsomitted). See
also Syl. pt. 4, in part, Daily Gazette Co., Inc. v. West Virginia
Dev. Office, 206 W. Va. 51, 521 S.E.2d 543 (1999) (“A statutory
provisonwhichisclear and unambiguous and plainly expressesthe
legidativeintent will not beinterpreted by the courtsbut will begivenfull
forceand effect.” (internd quotationsand citationsomitted)); Syl. pt. 5,
in part, Walker v. West Virginia Ethics Comm’'n, 201 W. Va. 108,
492 SE.2d 167 [(1997)] (*“Wherethelanguage of adatuteisclear and
without ambiguity the plain meaning isto be accepted without resorting to
the rules of interpretation.” (internal quotations and citations omitted)).

Sate ex rel. McGraw v. Combs Servs., 206 W. Va. 512, 519, 526 S.E.2d 34, 41 (1999).
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(Repl. Vol. 1998), to give subgtantid weight to the OP Board' sdetermination of aclaimant’ sdegree of
medical impairment:

If an employeeis found to be permanently disabled due to
occupationd pneumoconioss, asdefined insectionone[823-4-1] of this
article, the percentage of permanent disability shall be
determined by the degree of medical impairment that is found
by the occupational pneumoconiosis board. The division shall
enter an order setting forth the findings of the occupational
pneumoconiosis board with regard to whether the claimant has
occupationd pneumoconiosisand the degree of medicd imparment, if
any, resulting therefrom. That order shall be thefind decison of the
divisonfor purposesof sectionone[823-5-1], articlefiveof thischepter.
If such adecision isobjected to, the office of judges shall affirmthe
decision of the occupational pneumoconiosis board madefollowing
hearing unlessthe decisionisclearly wrong in view of the reliable,
probative and substantial evidence on the whole record.

(Emphasis added). It is noteworthy that the above quoted provision repeatedly utilizes the term “shall.

Theword“shdl” ismandatory. SeeSatev. Allen,  W.Va __,
__,___SE2d__, ,dipop.at14(No.25980 Nov. 17, 1999)
(“Generdly, ‘shdl” commandsamandatory connotation and denotesthat
thedescribed behavior isdirectory, rather thandiscretionary.” (citations
omitted)); Syl. pt. 1, E.H. v. Matin, 201 W. Va. 463, 498 SE.2d 35
(1997) (**Itiswell established that theword “ shdl,” in the absence of
language in the statute showing a contrary intent on the part of the
Legidature, should be afforded amandatory connotation.’” (citation
omitted)).

Keplinger v. VirginiaElec.and Power Co.,,  W.Va __, ,  SE2d___, ., dipop.

at 24-25 (No. 27381 July 14, 2000).

Smilaly, in acasewhereadamant seeks afive percent satutory award for OP without

Impairment, such determination isto be made by the Divison with the advice and recommendation
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of the OP Board:
[1]f it shall be determined by the divison in accordancewith thefactsinthe
case and with the advice and recommendation of the
occupational pneumoconiosis board that an employee has
occupational pneumoconiosis, but without measurable pulmonary
imparment therefrom, such employee shal be awarded and pad twenty
weeks of benefits at the same benefit rate as hereinabove provided.

W. Va. Code § 23-4-6a° (emphasis added).*

Having observed the cong derable deference afforded the OP Board, we now congder its
procedurd roleintheprocessng of an OPdam. Onceadamantisreferred by the Commissoner tothe
OPBoard, see W. Va. Code 8 23-4-8 (1990) (Repl. Val. 1998) (“If the compensation claimed isfor
occupationd pneumoconios's, thecommissioner shdl havethe power, after duencticetotheemployer,
and whenever inthe commissioner’ sopinionit shall be necessary, to order aclaimant to appear for

examination before the occupational pneumoconiosis board hereinafter provided.”)," either the

See supra note 8.

°Additionally, we notethat W. Va. Code § 23-4-6(h) (1999) (Supp 2000) Statesthat
“[f]or the purposes of [Chapter 23 of the West Virginia Code] afinding of the occupational
pneumoconiogshoard shdl havetheforceand effect of anaward.” ThisCourt previoudy examined that
languagein an earlier verson of W. Va Code 8 23-4-6(h) and explained thet the purpose of theprovison
is"toalow dependentsto recover inthoseinganceswheretheemployeedig g prior toafind ruling of the
Commissioner.” Colev. Sate Workmen's Compensation Comm'r, 166 W. Va. 294, 301, 273
S.E.2d 586, 591 (1980) (citing Charlesv. Sate Workmen’s Comp. Comm'r, 161 W. Va. 285, 241
S.E.2d 816 (1978)).

"Accord 7A C.SR. § 85-1-20.3 (1986). See also Newman v. Richardson, 186

W. Va. 66, 69, 410 SE.2d 705, 708 (1991) (“After the Commissioner determinesthat the exposure

requirementsinadam for occupaiond pneumoconiosshave been met, ‘the Commissoner mudt rfer the

claimto the Occupational PneumoconiosisBoard. ... Parker[ v. Workers Comp. Comm'r], 174
(continued...)
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Commissioner or the OP Board must then notify the employee/daimant™to gppear beforethe OP Board.
W.Va. Code§23-4-8b (1971) (Repl. Vol. 1998) (“The occupationa pneumoconiosisboard, upon
referencetoit by the commissoner of acase of occupationa pneumoconiods, shdl natify the employee,
or in caseheisdead, the claimant, and the employer, to gppear before such board at atime and place
gaedinthenatice.”).” Wheretheemployee assarting aclaim for OP bendfitsisliving, heor sheisthen

required to submit to an examination by, or on behdf of, the OPBoard. 1d.** In addition, theemployee

H(...continued)
W. Va. [181,] 183, 324 S.EE.2d [142,] 144 [(1984)]; Syllabus, Godfrey v. Sate Workmen's
Compensation Commissioner, 166 W. Va. 644, 276 S.E.2d 802 (1981); Syllabus Point 2,
Meadowsv. Sate Wor kmen' s| Compensation] Commissioner, 157 W. Va. 140, 198 SE.2d 137
(1973).").

I the employeeis deceased, his or her claim may be asserted by an appropriate
dependent. See, e.g., W. Va Code § 23-4-10 (1999) (Supp. 2000) (identifying persons who may
receive Workers Compensation death benefits).

3See also 7A C.SRR. § 85-1-20.3 (1986) (“In the case of such reference, the
Commissoner will notify thedamant and theinterested employer or employersto appear beforethe[OP)
Board at the time and place stated in the notice.”).

“Inthisregard, W. Va. Code 8§ 23-4-8b (1971) (Repl. Vol. 1998) Satesin relevant part:

If theemployeebeliving, heshdl gppear beforetheboard & thetime and
place specified and submit to such examination, including clinical and
X-ray examinations, asthe board may require. If aphysdan licensadto
practice medicine in the State shdl make affidavit that the employeeis
physcdly unableto gppear a thetimeand place desgnated by theboard,
such board shadl, on notice to the proper parties, changethe placeand
time as may reasonably facilitate the hearing or examination of the
employee, or may appoint aqudified specidist in thefield of respiratory
disease to examine the claimant on behalf of the board.

Where the employee is deceased, W. Va. Code § 23-4-8b directs:

(continued...)
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and the employer are required to provide the OP Board with “al reports of medical and X-ray
examinationswhichmay beinthar respectivepossesson or control, showing thepagt or present condition

of the employee.” Id. Accord 7A C.S.R. § 85-1-20.3 (1986).

After completing itsexamination, the OP Board must then submit awrittenreport tothe
commissoner detalling itsfindingsand condusonsasto every medicd question in controversy. W. Va
Code § 23-4-8c¢(a) (1993) (Repl. Vol. 1998)." Accord 7A C.S.R. §85-1-20.4. In addition, the OP
Board mugt filewith thecommissioner dl evidence, including medica reportsand X-ray examinaions,

produced by or onbehdf of anemployes/daimant or enployer. 1d.*® Theredfter, if theemployeg/daimant

*(...continued)

If the employee be dead, the notice of the board shdll further require thet
the claimant produce necessary consentsand permits so that an autopsy
may be performed, if theboard shdl so direct. Wheninthe opinion of the
board an autopsy is deemed necessary accurately and scientificaly to
ascertain and determinethe cause of degth, such autopsy examinaion shdl
be ordered by the board, which shal desgnateaduly licensed physdian,
apathologist, or such other specidists as may be deemed necessary by
theboard, to make such examination and teststo determinethe cause of
deeth and certify hisor their written findings, in triplicate, to the board,
which findings shal be public records. In the event that aclaimant for
compensation for such deeth refusesto consent and permit such autopsy
to be made, all rights for compensation shall thereupon be forfeited.

A non-exhaudiveligt of spedific findingsand condusionsthat must be st forth inthe OP
Board' s written report isfound in W. Va Code 8§ 23-4-8c(c) (1993) (Repl. Vol. 1998).

®With regard to this procedure, we have previously explained that:

The Occupational Pneumoconioss Board' sfunctionisto determine,
basad upon their own examinationsand any evidencefrom examinations
produced by physicdanson behdf of the daimant and employer, whether
(continued...)
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or employer filesany objectionsto thefindingsand conclus onsof the OP Board, then, pursuanttoW. Va
Code § 23-4-8c¢(d), the Commissioner or the OOJmugt scheduleahearing. Accord 7A C.SR. §885-1-
20.5. Specifically, W. Va. Code § 23-4-8c(d) states in relevant part:

If objection has beenfiled to thefindings and conclusons of the board,
notice thereof shall be given to the board, and the members thereof
joiningin suchfindingsand conclusonsshall gppear & thetimefixed by
the commissioner or office of judges for the hearing to submit to
examination and cross-examination in respect to such findingsand
conclusions. At such hearing, evidence to support or controvert the
findingsand condusionsof theboard shdl belimited to examinationand
cross-examination of the members of the board, and to the taking of
testimony of other qualified physicians and roentgenol ogists.

(Emphasisadded). Useof themandatory term“ shal” demongtratesthat the OP Boardisunequivocaly

required to appear at the hearing and must submit to examination and cross-examination.

We are persuaded by the numerous provisions discussed abovethat the Legidature

198(....continued)

thereismedica evidence of occupaiond pneumoconioss Wes Virginia
Code 8 23-4-8a(1981 Replacement VVal.). The Board must then submit
itsfindingsto the Commissoner inawritten report. The Board sopinions
astothe extent of occupationa pneumoconiossare, inthefind andyss
ajudgment based not only on objectivefactors, but aso on subjective
factorssuch asthe presumption in favor of the results showing theleest
impairment. Itisdill for the Commissoner toreview thar findings aswel
asdl other evidence, to determine what percentage of disability exigs.
The Occupationa Pneumoconioss Board assststhe Commissioner by
interpreting itsown test and examination resultsand those presented by
employers and claimants from other laboratories and physicians.

Javinsv. Workers Compensation Comm'r, 173W. Va. 747, 757, 320 S.E.2d 119, 129-30 (1984)
(footnote omitted).
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intended that the OP Board comment on new medica evidence submitted in connection with aparty’s
objection(s) to the OP Board' sfindingsand conclusons. Frg, we note that upon thefiling of objections
to thefindingsand conclusons of the OP Board, ahearing isrequired a which the OP Board members
must appear. Theclear purpose of thishearing isto determine whether the OP Board' sfindingsand
condugonsaredearly wrong, whichisthe sandard for reverang adecison of thecommissoner thereupon
basad. Becausethe OPBoardischarged with determining all medica questionsrdating to OP cases, and
because of thesubgtantia deference afforded the OP Board in connection with OP daims, when medical
evidencechdlengingtheaccuracy of the OPBoard sreport issubmitted by aparty objecting to thet report,
the OP Board must be afforded the opportunity to review and comment onthat evidenceanditsrdighility.
TheLegidature has provided thisopportunity in theform of themandatory hearing. Inaddition, webdieve
the party challenging the OP Board’ sfindings should bear the burden of questioning the OP Board
regarding new medicad evidence. Inother words, the party chalenging the OP Board' sreport bearsthe
burden of establishing that his’her new evidenceisreliable and demonstratesthat the findingsand
conclusonsof the OPBoard are clearly wrong. Consequently, we hold that when aparty objectstothe
findingsand conclus on of the Occupationa PneumoconiossBoard, madein connectionwithaWorkers
Compensation clam for occupationd pneumoconioss benefits, and submits new medica evidencein
connection with the objection, W. Va Code § 23-4-8c(d) (1993) (Repl. Vol. 1998) requiresthe objecting
party to bear the burden of questioning the Occupational Pneumoconioss Board regarding thenew medicd

evidence a the hearing therein required.

We naotethat, in reeching theforegoing holding, thisopinion does not teke awvay the OOJ s
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datutory authority toexaminetheevidenceontherecord, with dueregard for theliberdity rule, inreaching
itsdecigonin any given case. Rather, this opinion assuresthat the satutory scheme of having the OP
Board examinemedica evidence and comment thereon, so that the OOJis provided acomplete and

adequate record"” upon which to base its decision, will be followed.

Intheingant case, the OP Board found no OP and Mr. Rhodes objected to itsfindings.
Theregfter, amandatory hearing was conducted pursuant toW. Va Code § 23-4-8c(d). However, Mr.
Rhodesfailed to question the OP Board regarding the medicd reports of Drs. Harron and Aycoth thet
were submitted in support of hisobjection to the OP Board' sfindingsand conclusions. Becausethe
procedure and burden set forth in thisopinion were not heretofore dearly established, wefind it gppropriate
to reversethefina order of the WCAB and remand this case for an additional hearing on Mr. Rhodes

objection to the OP Board' sreport in order to afford Mr. Rhodes an opportunity to meet his burden of

"The OOJ must baseits decision uponits condideration of theentirerecord, which, as
carifiedinthisopinion, must includethe OP Board' scommentson new medica evidence submittedin
support of aprotest: “Upon congderation of theentire record, the chief adminigrative law judge or
other authorized adjudicator withinthe office of judges shall render adecision affirming, reversing or
modifyingthedivison'saction.” W.Va Code § 23-5-9(c) (1999) (Supp. 2000) (emphasisadded). See
alsoW. Va Code 8§ 23-5-9(b) (* Subject to the rules of practice and procedure promulgated pursuant
to section eight [8 23-5-8] of thisarticle, therecord upon which the matter shal be decided shdl include
any evidence submitted by aparty to the office of judges, evidence taken at hearings conducted by
the office of judges and any documentsin the divison's clam fileswhich reate to the matter objected
to.” (emphassadded)); 7A C.SR. §93-1-2.3(e) (1999) (“ Subject to thelimitations st forthintheserules,
the record upon which aprotest shdl be decided shdl include evidence submitted by aparty to the Office
of Judges, evidence taken at hearings conducted by the Office of Judges and any documentsin
the Division’s claim files which relate to the protest.” (emphasis added)).
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questioning the OP Board with respect to themedical evidencehesubmitted in support of hisobjections.™

V.
CONCLUSION
Basad upon the foregoing, the April 27, 2000, order of the WCAB isreversed and this

case is remanded for additional proceedings not inconsistent with this opinion.

Reversed and remanded.

BMIr. Rhodes assarts that the liberdlity rulerequiresthereversal of thefind order of the
WCAB. Wenote, however, that the liberdity rule does not rdieve Mr. Rhodes of hisburden of proving
hisclaim.

“Thoughthegenerd ruleinworkmen’ scompensation casesisthat
theevidencewill be construed liberdly infavor of theclaimant, therule
doesnot rdievethe damant of the burden of proving hisclamand such
rule can not take the place of proper and satisfactory proof.” Point 3,
Syllabus, Staubs v. Sate Workmen's Compensation
Commissioner, 153 W. Va. 337[, 168 S.E.2d 730 (1969)].

Syl. pt. 3, Clark v. Sate Workmen's Comp. Comm’r, 155 W. Va. 726, 187 S.E.2d 213 (1972).
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