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The Opinion of the Court was delivered PER CURIAM.



SYLLABUS

“ThisCourt reviewsthedrcuit court’ sfind order and ultimate disposition under an abuse
of discretion sandard. Wereview challengesto findings of fact under aclearly erroneous standard;
conclusonsof law arereviewed denovo.” SyllabusPoint 4, Burgessv. Porterfied, 196 W. Va. 178,

469 S.E.2d 114 (1996).



Per Curiam:

Theagppdlant inthisdivorce proceeding, Richard Paul Driver, J., contendsthat the Circuit
Court of Preston County erredinawarding hisformer wife, Mary Elizabeth Durant (Driver), permanent

alimony.

l.
BACKGROUND
The gppdlant, Richard Driver, and the gppellee, Mary Driver, were marriedin March
1984, and shortly thereafter, he entered medical school at the University of South Carolina. For
goproximatdy thenext nineyears, Richard Driver atended medical school and pursued aresidency, while

Mary Driver worked as a nurse.

InJune 1993, Richard Driver wasemployed asafdlow in anesthesiology at Weke Forest
University. By thistime, the parties had had three children and Mary Driver became afull-time
housekeeper caring for thechildren. InJuly 1994, Richard Driver wasemployed asan anesthesologist
a theWes VirginiaHea th Sciences Center in Morgantown, West Virginia, and earned agrossincome
of goproximatdly $160,000 per year. Shortly thereefter, Mary Driver begen taking dassesat West Virginia

University in pursuit of a master’s degree in nursing.



On October 1, 1997, Richard Driver filed for adivorcein the Circuit Court of Preston
County. Mary Driver filed an answer, and subsequently atemporary order was entered awarding her
custody of theparties' three children and monthly support. Asthecaseprogressed, thetrid of thedivorce
Issue and the ather issuesin the case wasbifurcated, and on September 30, 1998, the dircuit court granted

the parties a divorce on the ground of irreconcilable differences.

Theremaning issueswere conddered by afamily law master who conducted aseries of
hearings which concluded on December 8, 1998. At the conclusion of the hearings, the circuit court
awarded Mary Driver permanent custody of the parties' children and child support of $1,709.52 per
month, with the provision that the child support would beincreased to $1,943.91 per month effective
March 1, 2002. Richard Driver wasgranted liberd vidtationrights. Inthe present proceeding, thefamily

law master’ s recommendations relating to child custody and support are not in issue.

In addition to awarding Mary Driver child support, the family law master recommended
thet shereceive rehabilitative dimony of $3,500 per month until March 2002. Further, the family law
master recommended that she receive permanent dimony intheamount of intheamount of $1,500 per
month commencing onMarch 1, 2002, and continuing until the deeth of ether party, or until her remarriage,
or until shemaintained an ongoing relationship with another individua who significantly contributed to her

finances.



Richard Driver filed apetition for review with the circuit court in which he requested thet
thecircuit court overturn the recommended decision of thefamily |aw master with respect to permanent
alimony. Thecourt took the petition under consideration, and by order entered December 3, 1999,
adopted the recommendations of thefamily law master. 1nso doing, the court awarded Mary Driver

permanent alimony in the amount of $1,500 per month, effective March 1, 2002.

Inthe present proceeding, Richard Driver daimsthat thelower court based its permanent
aimony award on thedisparity intheparties income-earning capacities, without any specific finding that
such disparity wasaproduct of themarriage. Heclamsthat it isingppropriate for acourt to makean
award of dimony soldy upon such digparity, and that asaconssguence, thedrcuit court erredin adopting
thefamily law magter’ spermanent aimony recommendationinthiscase. Richard Driver dso daimsthat
thelower court effectively found thet he hed alifetimeresponsibility to maintain the sandard of living Mary
Driver had enjoyed during marriage, andthet it effectively granted her acontinuing interest inhismedica

degree and professional career.

.
STANDARD OF REVIEW
ThisCourt hasindicated that in cases uch asthe present case, acircuit court’ sfind order
should bereviewed under an abuse of discretion sandard. Specificaly, in Syllabus Point 4 of Burgess
v. Porterfield, 196 W. Va. 178, 469 S.E.2d 114 (1996), the Court stated: “This Court reviewsthe

circuit court’ sfind order and ultimate disposition under an abuse of discretion standard. Wereview



chalengesto findings of fact under aclearly erroneous standard; conclusionsof law arereviewed de
novo.” See Magaha v. Magaha, 196 W. Va. 187, 469 S.E.2d 123 (1996); Stephen L. H. v.

Sherry L. H., 195 W. Va. 384, 465 S.E.2d 841 (1995).

[11.
DISCUSSION
Under W. Va. Code 48-2-15(i), aperson is barred from receiving aimony in three
indances: (1) wherethe person has committed adultery; (2) where subsequent to the marriage the person
has been convicted of afelony whichisfind; and (3) whereaperson has actuadly abandoned or deserted
hisor her pousefor Sx months. In the present case, the partieswere granted adivorce on the ground of
irreconcilabledifferences. Thereisno showingthat Mary Driver committed adultery, that shewas
convicted of afdony, or thet shehad actually abandoned or deserted Richerd Driver for Sx months. Thus

there is no statutory bar to her receipt of alimony.

If itisdetermined that an award of dimony isgppropriate, W. Va Code 48-2-16(b), as
ineffect a thetimeof the hearingsinthe present case, dictated that 16 factorsbecongdered indetermining
the amount of the award. The factors were:

(1) The length of time the parties were married,

(2) The period of time during the marriage when the parties
actually lived together as husband and wife;

(3) Thepresent employmentincomeand other recurring earnings
of each party from any source;

(4) Theincome-earning aailities of each of the parties, based upon
such feactors aseducationd background, training, employment skills work
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experience, length of absence from the job market and custodial
responsibilities for children;

(5) Thedigtribution of marital property to be made under the
terms of asgparation agreement or by the court under the provisions of
sectionthirty-two [§ 48-2-32] of thisarticle, insofar asthedistribution
affectsor will affect theearningsof the partiesand their &bility to pay or
their need to receive alimony, child support or separate maintenance;

(6) Theagesand the physcd, mental and emationa condiition of
each party;

(7) The educational qualifications of each party;

(8) Thelikdihood thet the party saeking dimony, child support or
separaemaintenancecansubgantialy increasehisor herincome-earning
abilitieswithin areasonabletime by acquiring additiona education or
training;

(9) Theanticpated expenseof obtaining theeducaionandtraining
described in subdivision (8) above;

(10) The costs of educating minor children,

(11) Thecodsof providing hedth carefor each of thepartiesand
their minor children;

(12) The tax consequences to each party;

(13) Theextent to which it would beinappropriatefor aparty,
because sad party will bethe custodian of aminor child or children, to
seek employment outside the home;

(14) Thefinancia need of each party;

(15) Thelegal obligations of each party to support himsalf or
herself and to support any other person; and

(16) Such other factors as the court deems necessary or
gopropriateto consder in order to arrive a afar and equitable grant of
alimony, child support or separate maintenance.

Althoughthereare 16 factors it isnat necessary for afamily lawv madter to make spedific findingsasto each
factor, but only as to those factors which are applicable and appropriate to the case. See note 30,

Burnside v. Burnside, 194 W. Va. 263, 275, 460 S.E.2d 264, 276 (1995).

‘West Virginia Code 48-2-16 was amended effective May 20, 1999, after thehearingsin the
present case were completed. In the present version, there are 20 factorsto be considered. The
Legidaure had added such factors aswhether a party has foregone education during marriage and the
standard of living established during the marriage.
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Ashasbeen previoudy dated, Richard Driver, inthe present goped, damsthat thedrcuit
court based itsdecison on the disparity inthe parties income earning capacitiesand that an award of

alimony solely on such adisparity isimproper.

Therecord fallsto support Richard Driver’ sclam that the circuit court established the
amount of dimony solely ontheparties income-earning capadities. Tothecontrary, therecord showsthat
thefamily law magter rendered arather lengthy recommended decison which addressed many aspectsof
theparties marriageandtheir overdl lifedrcumdances. Inthedecigon, the Court believesthat thefamily
law master rather directly and pointedly addressed 12 of the 16 factors outlined in W. Va. Code
48-2-16(b), and inferentialy addressed two of the other points. For example, the family law master
speaificaly noted the age of the partiesand thefact thet they had been married for 14%2years. Thefamily
law magter examinedin detall the educationa and employment background of each party. Thefamily lav
master examined thefinancia contributions of the partiesto the marriage on ayear-by-year bassand
pointed out that Mary Driver had postponed her desireto pursue her education while Richard Driver was
pursuing hiscareer. Thefamily law magter noted that even if Mary Driver succeeded in obtaining her
Ph.D., it wasdoubitful that shewould ever earn subgtantialy morethan shewas earning asanurse manage.
Thefamily law master also addressed the expensesthat Mary Driver had to bear to support hersalf and
toprovidefor theparties children. Findly, thetax implicationsof the recommended decison werenoted.

The family law master’ s recommendations ultimately served as the basis of the court’s decision.



Anaward of dimony by itsvery nature, aswell as by the guiddines established by the
Legidature, doesentail the examination of variousfinanda questions. Ashasbeen indicated above, one
of thosefactorsistheincome-earning abilities of theparties. W. Va Code 48-2-16(b)(4). Inthe present
cass, it does gppear that thefamily lawv master and the arcuit court congdered the digparity inthe parties
income-earning abilities, but they did soin the context of the multiplefactorswhich should be consdered
inegtablishing theamount of dimony. The Court doesnot perceivethat thefamily law magter or the court
eredindoingthis, or that the court abuseditsdiscretionin following thisprocedurein making thedimony
awadinthiscase. Further, this Court bdievesthat, contrary to Richard Driver’ sdams, the circuit court
did not find that Richard Driver hed aresponghility to maintain Mary Driver’ sstandard of living for lifeand
did not award her acontinuing interest in hismedical degree or professond career. Rather clearly, the
permanent alimony award was not made unconditionally for life, but was set to terminate upon Mary
Driver’ sremarriageor upon her maintaining areationship with another who subgtantialy contributed to her
finances. It o rather clearly appearsthat the amount of the alimony award wasin no way tied to the

value of Richard Driver’s medical degree or professional career.

For the reasons stated, the judgment of the Circuit Court of Preston County is affirmed.

Affirmed.



