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The Opinion of the Court was delivered PER CURIAM.



SYLLABUSBY THE COURT

1. “A motionto vacate ajudgment made pursuant to Rule 60(b), W.VaR.CP, is
addressed to the sound discretion of the court and the court’ s ruling on such motion will not be disturbed
on apped unlessthereisashowing of an abuse of such discretion.” Syllabuspoint 5, Toler v. Shelton,

157 W. Va. 778, 204 S.E.2d 85 (1974).

2. “ A mationto vaecateadefault judgment isaddressed to the sound discretion of the
court and the court’ sruling on such motion will not be disturbed on goped unlessthereisashowing of an
abuse of such discretion.” Syllabus point 3, Intercity Realty Co. v. Gibson, 154 W. Va 369, 175

S.E.2d 452 (1970).

3. “In determining whether adefault judgment should be . . . vacated uponaRule
60(b) motion, thetria court should consider: (1) the degree of prejudice suffered by the plaintiff fromthe
dday inanswering; (2) thepresenceof materid issuesof fact and meritoriousdefenses; (3) thesignificance
of theinterestsat steke; and (4) thedegree of intranggence onthe part of the defaulting party.” Syllabus

point 3, Parsons v. Consolidated Gas Supply Corp., 163 W. Va. 464, 256 S.E.2d 758 (1979).

Per Curiam:

This gpped wasfiled by The Gentlemen’s Club, Inc., dlb/a Sk Stockings (heraeinafter



referred to as*“the Club”), appel lant/defendant bel ow, from an order of the Circuit Court of Harrison
County denying theClub’ smationto set asdeadefault judgment. Thesoleissuepresentediswhether the
circuit court erred in denying the Club’s motion to set aside the default judgment. After thoroughly
reviewing thebriefsand recordinthe case, and ligening totheord arguments, weaffirmthedrcuit court’s

order denying the motion to set aside the default judgment.

l.
FACTUAL AND PROCEDURAL HISTORY
On December 4, 1998, Mr. Kevin M. Lee, appdleg/plantiff below (hereinafter referred
toas“Mr. Leg’), wasapatron at the Club’ sHarrison County location.* It appearsthat when Mr. Leewas
atempting to leave the premises, he exited through adoor thet lead to animmediaefivefoot drop. Asa

result of falling out the door, Mr. Lee sustained afractured tibia, ankle, and suffered atorn knee cartilage.

On December 17, 1998, counsd for Mr. Lee attempted to send acertified | etter, return

recaipt requested, to the Club’ sagent Mr. Jeff Stanm.? Theletter wasintended to dert the Club that Mr.

The Club provides alcoholic beverages and live entertainment.

The address for the Club was maintained by the Secretary of State as follows:

The Gentlemen’s Club, Inc.
d/b/a Silk Stockings
(continued...)



Leehad retained counsd. The United States Pogtdl Service provided the Club with notice of theletter on

threeseparate occasons. However, on January 9, 1999, theletter wasreturned marked as* unclaimed.”

Mr. Leefiledacdivil action againg the Club on January 13, 1999, dleging causesof action
aigngfromthefdl and theinjurieshe sugtained onthe Club’ spremises. Serviceof processwas accepted
by the Secretary of State on behdf of the Club on January 19, 1999. The Secretary of State forwarded
processto Mr. Jeff Stamm, viacertified mail, return recei pt requested, but the mail wasreturned marked
“unclaimed.” The Secretary of State then notified the clerk of the circuit court that process had been

returned marked “unclaimed.”

Inthisapped, the Club does not contest the authority of the Secretary of State to accept
processonitsbehdf. The Secretary of State sauthority isfully st forthin West VirginiaCode 8 31-1-15

(Supp. 2000) which statesin part:

Thescretary of dateishereby condituted the attorney-in-fact for and on
behdf of every corporation crested by virtue of thelawsof this Stateand
every foreign corporation authorized to conduct affairsor do or transact
busnessherein pursuant to the provisonsof thisarticle, with authority to
accept serviceof noticeand processon behaf of every such corporation
and upon whom sarvice of notice and processmay be madein thissate
for and upon every such corporation.

?(...continued)
Rt. 1, Box 248
Salem, West Virginia 26426
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Mr. Leemoved for entry of default on February 23, 1999. Thedcircuit court granted the
moation. A subsequent hearing washeld on July 12, 1999, to determine damages® On duly 27, 1999, the

circuit court entered a default judgment order awarding Mr. Lee $322,415.76.

OnAugug 12, 1999, the defaullt judgment order was mailed to Mr. JEf Stamm, viaregular

*The Club was not given natice of the damages hearing and did not appear a the hearing.
Under Rule55 of theWest VirginiaRulesof Civil Procedure, Mr. Leewasnot obligated to providenctice
of thehearing. SeeEvansv. Holt, 193W. Va 578, 582 n.7, 457 S.E.2d 515, 519 n.7 (1995) (“Itis
undisputed thet a thetime of the default judgment and thewrit of inquiry, the Appdlant had not gppeared,
ather by filing an answer or other regpongve pleading, or by making an gppearancein court. Therefore,
under the provisonsof [Rule55(b)(2)], the Appdleewas not required to give the Appdlant natice of the
proceedings.”). Rule55(b)(2) requiresnotice only when adefendant hasgppearedintheaction. SeeRule
55(b)(2) (“If the party against whom judgment by default issought has gppeared intheaction, he. .. shdl
be served with written notice of the gpplication for judgment at least 3 days prior to the hearing on such
goplication.”); Syl. pt. 4, in part, Hartwell v. Marquez, 201 W. Va 433, 498 S.E.2d 1 (1997) (“The
falureto provide aparty against whom judgment of default is sought with notice of the application for
judgment asrequired by Rule 55(b)(2) of theW. Va. Rulesof Civil Procedure rendersthe subsequent
default judgement voidable, but such judgement isnot void.”); Syllabus, Godbey v. Lanham, 191 W.
Va 233,445 S.E.2d 174 (1994) (“Where adefendant hasanswered aplaintiff’scomplaint, adefault
judgment under Rule 55(b)(2) of the Rulesof Civil Procedure may not be obtai ned unlessthe defendant
shdl have been served with written notice of the gpplication for judgment at least three days prior tothe
hearing on such gpplication.”); Syllabus, Danielsv. Hall’sMotor Trangt Co., 157 W. Va 863, 205
SE.2d 412 (1974) (*Where aparty defendant filed awritten stipul ation extending thetimefor filing an
answer, or indicatesinterest in pending litigation against him by any other written matter of recordinthe
court file signed by the party, hiscounsd, or hisrepresentative, the party ‘ has appeared’ within the
contemplation of Rule 55(b)(2), R.C.P. and isentitled to notice of an gpplication for default judgment.”);
Syl. pt. 3, Investors Loan Corp. v. Long, 152 W. Va. 673, 166 S.E.2d 113 (1969) (*A motion for
judgment by default againgt the party who hasfailed to pleed to the complaint of the plaintiff but who hes
gopeared in the action but has not been served with written notice of the gpplication for such judgment at
least three days prior to the hearing as provided by Rule 55(b)(2) of the Rulesof Civil Procedure should
not be granted or such judgment entered by the court in the absence of service of such notice; and a
judgment by default so entered by the court is erroneous and will be set aside upon appeal .”).
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mail, to the address maintained with the Secretary of State* Mr. Samm received the order and contacted
counse for the Club. The Club theresfter filed a Rule 60(b) mation to set asde the default and default
judgment.> A hearing on the motion was held on November 16, 1999. By order entered December 10,

1999, the circuit court denied the motion. It isfrom this order that the Club now appeals.

.
STANDARD OF REVIEW

This Court hashdd that “[a] motion to vacate ajudgment made pursuant to Rule 60(b),
W.Va R.C.P,,isaddressed to the sound discretion of the court and the court’ sruling on such maotion will
not be disturbed on gpped unlessthereisashowing of an abuseof suchdiscretion.” Syl. pt. 5, Toler v.
Shdton, 157 W. Va 778, 204 SE.2d 85 (1974). Wehave d 0 determined specificaly that “[@] motion
tovacateadefault judgment isaddressad to the sound discretion of the court and thecourt’ sruling on such
motion will not be disturbed on gpped unlessthereisashowing of an abuse of such discretion.” Syl. pt.
3, Intercity Realty Co. v. Gibson, 154 W. Va 369, 175 S.E.2d 452 (1970). Additionaly, in default
judgment gpped sthereis* apresumptioninfavor of theadjudication of casesuponther merits” Farm
Family Mut. Ins. Co. v. Thorn Lumber Co., 202 W. Va. 69, 72, 501 S.E.2d 786, 789 (1998)

(citations omitted).

“See supra note 2.

*In Coury v. Tsapis, 172 W. Va. 103, 106, 304 S.E.2d 7, 10 (1983), we pointed out
that “a default reatesto theissue of liability and adefault judgment occurs after damages have been
ascertained.”



[
DISCUSSION

The Club sought to vacate the default and default judgment pursuant to Rule 60(b) of the
West VirginiaRules of Civil Procedure.® Under Rule 60(b), adefaulting party may berdieved from a
judgment where the judgment wasthe result of, among other things, mistake, inadvertence, surprise,
excusable neglect, or unavoidable cause, or for any other reasonjudtifying rdief from the operation of the
judgment. The Clubarguesthat thecircuit court abused itsdiscretion in denying itsmotion, becausethe
Club' sfailureto answer the complaint wasdueto mistake, inadvertence, surprise, excusableneglect, or
unavoidablecause. Mr. Leepointsout, and weagree, thet the Club failed to Sate or present any evidence
of amistake, inadvertence, surprise, excusable neglect, or unavoidable cause, for itsfalureto answer the

complaint.

Faling to present any evidenceof amistake, inadvertence, surprise, excusableneglect, or
unavoidable cause, the Club next arguesthat under the* any other reason” factor of Rule 60(b), thetrid
court should have granted itsmotion. To support this second argument, the Club pointsto thefactors

outlined by this Court in Syllabus point 3 of Parsonsv. Consolidated Gas Supply Corp., 163 W.

°Rule 60(b) providesin relevant part:

(b) On moation and upon such terms as are just, the court may
relieve aparty or aparty’ slega representative from afina judgment,
order, or proceeding for thefollowing reesons. (1) Mistake, inedvertence,
surprise, excusable neglect, or unavoidablecause; . . . or (6) any other
reason justifying relief from the operation of the judgment.
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Va. 464, 256 S.E.2d 758 (1979):
Indetermining whether adefault judgment should be. . . . vacated
uponaRule60(b) motion, thetria court should congder: (1) thedegree
of prgudice suffered by the plaintiff from the dday in answvering; (2) the
presence of materia issues of fact and meritorious defenses; (3) the
ggnificanceof theinteressa dake and (4) the degree of intrandgenceon
the part of the defaulting party.
Accord Syl. pt. 2, Jackson Gen. Hosp. v. Davis, 195 W. Va. 74, 464 S.E.2d 593 (1995). This Court
hesadditiondly held that “[t]he Rulesof Civil Procedure pertaining to the sstting asde of default judgments
should beliberally construed in order to providerelief from the onerous consequences of default
judgments.” Syl. pt. 2, Parsonsv. McCoy, 157 W. Va. 183, 202 S.E.2d 632 (1973). Furthermore,
wehavedetermined that “[i]f any doubt existsasto whether rdlief should begranted, such doubt should
beresolved infavor of setting addethe default judgment in order thet the case may be heard on the merits”
Sate ex rel. United Mine Workers of America, Local Union 1938 v. Waters, 200 W. Va. 289,

298, 489 S.E.2d 266, 275 (1997) (citation omitted).

The Club contendsthéat the default and default judgment should have been vecated inlight
of theParsonsfactors.” Thecircuit court’s order does not address the factors set out in Parsons.
However, becausewe “[r]eview|] denovo amatter which calsfor the gpplication of law to undisputed

facts, we apply the four factors enumerated abovein Parsong.]” Waters, 200 W. Va. at 298, 489

Mr. Lee makesthe argument that the Club only sought to vacate the damage award, and
did not challengetheissueof liaility. Thedrouit court’' sorder denying the Rule 60(b) mation indicatesthe
Club sought to vacate the liability order and damage award.
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S.E.2d a 275. Indoing S0, wefind that the Club hasfailed to satisfy all four of the factorsset out in
Parsons. See, eg.,Whitev. Berryman, 187 W. Va. 323, 418 S.E.2d 917 (1992) (affirming default

judgment as to one of the defendants in the case).

The factor which militates against setting aside the default in thiscaseisthe Club’s
intranggence. Thiscourt has*noted that any evidence of intransigence on the part of adefaulting party
should beweighed heavily againg himin determining the propriety of adefault judgment.” Hinermanv.
Levin, 172 W. Va. 777, 782, 310 S.E.2d 843, 849 (1983).° Seealso Coury v. Tsapis, 172W. Va

103, 304 S.E.2d 7 (1983) (reinstating a default).

TheClubarguesthat it wasnot intranggent infailing totimely answer thecomplant. The
Club contendsthat the effidavit submitted by Mr. Sammindicatesthat he was unawarethat asuit had been

filed until he received the default judgment order. We are not persuaded by this argument.

Mr Lee contendsthat the Club wasintrandgent in falling to timely answer the complaint
for tworeasons. Frg, Mr. Leepointsout that the Club knew hewas serioudy injured when hefdl onthe
premises. Y &, the Club made no inquiry into hiscondition. Second, Mr. Lee contendsthat it issmply
implausible to believe that the Club did not receive and understand the nature of the two certified

communicationsforwarded toit. Y et, the Club recaived and responded to the regularly mailed notice of

% Hinerman we refused to set aside adefault judgment solely because of the evidence
of intransigence on the part of the defendant.



default judgment.

Weagreewith Mr. Leethat theevidence overwhe mingly showsthat the Club intentiondly
avoided two previous communications concerning theincident. Thisisnot agtuation where adefendant
istotaly unaware of the harm doneto aplaintiff onthe defendant’ spremises. Inthiscase, the Club knew
Mr. Leewasinjured onits premises. Such knowledgewould causea reasonable busness entity to notify
itsinsurer of such aninjury and possiblelitigation resulting therefrom. The Club acted unreasonably in
attempting to ignoretheinjury to Mr. Lee. To rule otherwise encourages business entitiesto ignore

customers injured on their premises in hopes that the matter will vanish.

V.
CONCLUSION
In view of the foregoing, the judgment of the circuit court is affirmed.

Affirmed.



