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The Opinion of the Court was delivered PER CURIAM.
JUSTICE McGRAW dissents.



SYLLABUS

“A dircuit court’ sentry of adeclaratory judgment isrevieweddenovo.” SyllabusPoint

3, Cox v. Amick, 195 W. Va. 608, 466 S.E.2d 459 (1995).



Per Curiam:

Thisisan gpped by Cincinnati Insurance Company fromtheruling of the Circuit Court of
Kanawha County inadedaratory judgment procesding. Thedircuit court held that Cincinnati Insurance
Company had aduty to provideitsinsureds, the appellees, Hugh N. Mills, Jr., and Joseph Cordor, as
Executor of the Estate of JaneW. Mills, coveragefor lossesresulting from damageto asewer line. On
goped, Cindnnati Insurance Company damsthat itspalicy did not cover thetypeof injury involvedinthis

action, and that the circuit court erred in declaring that it had a duty to provide such coverage.

l.
FACTS
Sometime prior tothesummer of 1993, the MillsFamily purchased aparcd of property
located in Kanawha County, West Virginia, and proceeded to develop it as Highland Meadows
Subdivision.! Inthe course of the development, acontractor installed asewer line. At least one
homeowner in the subdivision had connected to the sewer lineby July 23, 1993, dthough the project was

not fully completed until later. By July 20, 1994, certain defects were detected in the line.

'During the evalution of thefacts preceding the bringing of the present proceeding, both Hugh N.
Mills who gopearsto have been the head of the Mills Family and who wasingrumentd in the devel opment
of Highland Meadows Subdivison, and hiswife, Jane W. Mills, who hed an interest in the devel opment
of thesubdivision, died. They were succeeded by Hugh N. Mills, J., who had previoudy asssted his
father in developing the subdivision, and Joseph Corder, Executor of the Estate of JaneW. Mills. To
amplify thediscussonin the presant case, the various Millsparties, acting ether jointly or individudly, will
be referred to as the “Mills Family.”



After discovery of the defectsin the sewer line, the appellant, Cincinnati Insurance
Company, effective September 1, 1994, issued tothe Mills Family thecommercial generd liability policy
whichisinissueinthepresent proceeding. Thepolicy wasalighility policy and specificaly excdluded from
coverageany property damagethat had to berepaired, restored or replaced because the MillsFamily, or
itsagents, incorrectly performed work onit. Therewas, however, an exception which covered property
damage resulting from uncompleted work performed by the Mills Family, or itsagents, awvay fromthe

premises owned or rented by the Mills Family.?

The policy stated:
SECTION | - COVERAGES

* % %
COVERAGEA. BODILY INJURY AND PROPERTY DAMAGE
LIABILITY

* % %
2. Exclusions.

* % %

B “Property damage” to:

(1)  Property you own, rent or occupy;

(6) thatparticular part of any property that must berestored, repaired
or replaced because* your work” wasincorrectly performed on
it.

Paragraph (6) of thisexclusion doesnot apply to “ property damage”

included in the “ products-completed operations hazard.”

The “Products-completed operations hazard” language in the policy provided:

SECTION V - DEFINITIONS
* % %
11. a “Products-completed operations hazard” includes
al...” property damage’ oocurring away from the premisesyou own or rent
and arising out of “your product” or “your work” except:
(continued...)



Over ayear dter thecommerdd genard liahility policy wasissued, the MillsFamily hired
Smith Excavating Company to repair the defective sewer line® In making the repairs, Smith Excavating
Company acted negligently, and, infact, actually damaged thelinefurther. Asaconsequence, the
Charleston Sanitary Board, which had undertakento provide sanitary servicesto thefamiliesconnected
totheling informedtheMillsFamily thet thesawer linehad failed aningpection and, in effect, called upon

the Mills Family to repair it.

Atthispaoint, theMillsFamily filed adamagaing Cincinnati Insurance Company for the
cog of repairing theline. It gppearsthat inmaking thisclam, the Mills Family bdlieved that the sawer line
in question was no longer its property, but the property of the Charleston Sanitary Board, that thework
onthesawer linewasincomplete, and 9nce Smith Excavating Company wasacting asitsagent, theclam
was covered under the palicy languagewnhich covered property damage ariang out of uncompleted work
away from the premisesowned or rented by theinsured. Cincinnati | nsurance Company, which gpparently
cond uded that the sawer linewas owned not by the Charleston Sanitary Board, but by the Mills Family,
denied coverage on theground thet the commeraid generd liahility policy whichit hadissuedtothe Mills
Family did not cover damageto theinsured’ sown property or damagewhich occurred ontheinsured's

own property.

?(...continued)
(1)  Productsthat are still in your physical possession; or
(20  Work that has not yet been completed or abandoned.

Initshrief, theMillsFamily concedesthat Smith Excavating Company acted asitsagentinmeking
the repairs.



Inadditiontodenying coverage, Cincinndti Insurance Company indituted the present action
inthe Circuit Court of Kanawha County inwhichit requested that the Circuit Court of Kanawha County
dedareitsduties and obligationsto the MillsFamily. Inacounterdam, the Mills Family requested thet the
court dedarethat itsdaimwas covered by the policy in question and sought reimbursement from Cinannati
Insurance Company for dl sumspaid to various contractors, aswdl asinterest, fees and cods associated

with the installation and repair of the sewer line.

After extengvediscovery, Cincinnati Insurance Company movedfor summary judgment,
and by order entered November 17, 1999, the Circuit Court of Kanawha County denied that motion and,
ingtead, granted the MillsFamily therdief whichit sought. Itisfromthet decisonthat Cincnnati Insurance

Company now appeals.

.
STANDARD OF REVIEW
In Syllabus Point 3 of Cox v. Amick, 195 W. Va 608, 466 S.E.2d 459 (1995), this Court

specifically held: “A circuit court’s entry of a declaratory judgment is reviewed de novo.”

[1.
DISCUSSION
It gppearsthat the principa question in the present caseiswhether thesewer linewhich

was damaged by Smith Excavating Company, acting for the Mills Family, was the property of the

4



Charleston Sanitary Board at the time the damage occurred, or whether it wasthe property of theMills
Family. If it wasthe property of the Charleston Sanitary Board, then the damage occurred away fromthe
premises owned or rented by the Mills Family and was thus covered by policy language covering
incompletework away from the premisesowned or rented by theinsured. Onthe other hand, if the sawer
linewas owned by the Mills Family, then the damage was not covered. On apped, itis, of course, the

position of the Mills Family that the sewer line was the property of the Charleston Sanitary Board.

Inarguing that the sawer linewasthe property of the Charleston Sanitary Board, theMills
Family relies upon the case of Broadmoor/Timberline Apartments v. Public Service Commission
of West Virginia, 180 W. Va. 387, 376 S.E.2d 593 (1998). They arguethat this case establishesthat
the Charleston Sanitary Board acquired the sewer linein question, and that the sewer linebecamethe
property of the Charleston Sanitary Board, when ahomeowner in the Highland Meadows Subdivison first
attached toit and when the Charleston Sanitary Board commenced charging that homeowner for sanitary

service, which was sometime prior to the time Smith Excavating Company damaged the line.

In Broadmoor/Timberline Apartments v. Public Service Commission of West
Virginia, id., aprivate developer attached a private sewer lineto the Morgantown municipal sewer
gysdem, and the questionraised was whether the Public Sarvice Commission then obtained jurisdiction over
theline. ThisCourt foundthat it did. Implicitinthe holding, however, wasthe further finding that the
obtaining of suchjurisdiction did nat, of itsdf, extinguish the private owner’ sproperty interetinthelines,
for in the decison the Court pecifically ruled thet the Public Service Commission had authority to order
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the City of Morgantown to obtain ownership of theline. Further, in note8 of Broadmoor/Timberline
Apartmentsv. Public Service Commission of West Virginia, id., the Court specificaly stated that:
Municipdities that operate sawer systems may, by virtue of W. Va
Code, 8-20-2, exercise the power of eminent domain. When a
municipaity isobliged to exercisethe power in furtherance of itspublic

responghility, but refusesto do so, the PSC may requirethe exercise of
the power by appropriate order.”

Inthe case presently before the Court, the sewer linein questionwasdearly initidly the
privete property of the MillsFamily. Contrary to the contentions of the Mills Family, the Court does not
believethat thefact that ahomeowner atached to theline, and thefact that the Charleston Sanitary Board
began charging for servicethrough theline, aorogated the MillsFamily’ sownership of it, even though such
actionmay havesubjected thelineto Public Service Commissonjurisdiction. Inshort, the Court believes

that the Mills Family was the owner of the line at the time Smith Excavating Company damaged it.

Inview of this, the Court concludesthat when the Mills Family, acting through Smith
Excavating Company, damaged the sawer line, it was performing work onitsown property and thet the
damage, asaconssguence, was not covered by thegenerd commerad liability policy issued by Cinannati

Insurance Company.

The Court notes that in Erie Insurance Property and Casualty Company v.
Pioneer Home Improvement, Inc., 206 W. Va. 506, 526 S.E.2d 28 (1999), this Court specificaly

stated that commercial general liability policies® do not insurethework or workmanship whichthe
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contractor or builder performs. They arenct performance bondsor builders risk polices. CGL palides,
Indead, insure persond injury or property damage arigng out of thework.” Id. a 511, 526 SE.2d a 33.
The Court went on to say:

Therisk intended to beinsured isthe possibility that thegoods, products
or work of theinsured, once relinquished or completed, will cause bodily
Injury or damageto property other thanto the product or completed work
itsdf, and for which theinsured may befound liable. Theinsured, asa
source of goodsor services, may beliable asamatter of contract law to
make good on products or work which is defective or otherwise
unsuitable becauseit islacking in some capadity. Thismay even extend to
an obligation to completely replace or rebuild the deficient product or
work. Thisliability, however, isnot what the coveragesin question are
desgned to protect againg. Thecoverageisfor tort liability for physica
damages to others and not for contractua liability of the insured for
economic lossbecause the product or completed work isnot that for
which the damaged person bargained.

Id. at 511, 526 S.E.2d at 33.

Inlight of this, evenwithout the exdusonary language contained in the policy issued by
Cincinnati Insurance Company tothe MillsFamily, the Court bdlievesthet thetypeof damageinvolvedin

the present case would not have been insured, absent some specia language specifically covering it.

For theressons stated, thejudgment of the Circuit Court of Kanawha County isreversed,
and thiscaseisremanded with directionsthet the circuit court dedlarethat Hugh N. Mills, ., and Joseph
Cordor, Executor, themembersof theMillsFamily who arethe partiesdefendant in the present case, have

no coverage under the insurance policy in issuein this case.



Reversed and remanded with directions.



