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| respectfully but emphaticaly dissent fromthemgority opinion. Incondusory fashion, and

with limited evaluaion of theissues, themgority affirmsthe submisson of thepunitivedamegesissuetothe

jury, findsno flaw inthefailureto providethejury with aGarnesinstruction, and gpprovesthejury’s
punitive damage award in theratio of 17:1 to the compensatory award. | differ with themgority oneach
of theseissues and deem the resullting affirmance of a$1.5 million punitive award gppalling under the

circumstances of this case and destructive of the public reputation of the judicial proceeding.

|. Submission to the Jury

Aninitid inquiry iswhether thelower court eredindlowingtheissue of punitive dameges
togotothejury. ThisCourt hasexplained thet alower court must eva uate theissue of whether ajury can

consider an award of punitive damagesin light of the following question:

Do thefactsand inferencesin this case point so strongly and
ovewhdmingly infavor of the[defendant] to theextent that it did not act
somaicioudy, oppressively, wantonly, willfully, recklessly, or with
crimind indifferenceto civil obligationsthat no reasonablejury could ...
reach| | averdict againg the [defendant] on theissue of punitive damages?

Alkirev. First Nat. Bank of Parsons, 197 W. Va. 122, 129, 475 SE.2d 122, 129 (1996); seeds0




Haynesv. Rhone-Poulenc, Inc., 206 W. Va. 18, 35,521 SE.2d 331, 348 (1999). | fail todiscernany

factual badsto support the determination that the A ppdllant acted mdicioudy, oppressively, wantonly,
willfully, recklesdy, or with crimind indifferenceto civil obligationsthat thelower court apparently

perceived in the present case.

Il. Failureto Provide Garnes Instruction

Assumingfor thesakeof argument thet the punitive damageissuewas properly submitted
to the jury, such presentation imposed upon thelower court the obligation to accuratdy and fully ingtruct
the jury with regard to punitive damages. The mgority correctly acknowledgesthat the lower court
provided thejury with a punitive damage ingruction; however, themgority endsitsanalysstoo quickly,

failing to recognizetha thelower court told thejury only half thestory.” Thegenerd punitivesingruction

wasgiven, but the Garnes enunciation of factorsto be utilized in determining an gopropriate amount of
damageswasnot provided. Thus thejury wasleft with astandardless punitivedamageingruction, falling
to provideaframework for the punitive damages determination and omitting even themodt basic tenet thet,

“[alsamatter of fundamentd fairness, punitive damages should bear a reasonable relationship to

This “issue of whether there is sufficient evidence to justify an award of punitive damagesisa
guestion of the law” for the court. Marshall v. El Paso National Gas Co., 874 F.2d 1373, 1384 (10th
Cir. 1989).

“The lower court, inits final order, admitted that the Garnes instruction should have been given:
“The court agrees with defendant that the Garnes instruction should have been given to the jury in this
case. However, the court finds that the failure of giving the instruction did not lead to plain error with
outrageous result.”




compensatory damages” Garnes, 186 W. Va a 658, 413 SE.2d a 899, syl. pt. 3, inpart. Thelower
court painted only a portion of thewhole portrait. Itslimited recitation of the law on punitivesdid not

adequately reflect West Virginialaw or properly guide the jury in its determination of punitives.

The Garnesfactorsarenot S0 eadly disregarded. Based upon the United States Supreme

Court’ sdecisionin Pacific Mutua Lifelnsurance Co. v. Hadip, 429 U. S. 1 (1991), establishing due

process standardsfor punitive damage awards,® the Garnes decision establishes aprocess for awarding

and reviewing apunitive damagesissue “Under our sysem for an award and review of punitive damages
awards, theremust be: (1) areasonabdlecondraint onjury discretion. ...” 186 W. Va a 658,413 SE.2d
a 899, syl. pt. 2, inpart. Therewasno reasonable condraint inthiscase; infact, therewasno condrant

at all.

Garnesd o provided thefollowing guidanceregarding thejury indructionsa syllabuspoint

three, asfollows:

When thetrid court ingtructs the jury on punitive damages, the court
should, & aminimum, carefully explain the factorsto be consdered in
awarding punitive damages. These factors are as follows:

(2) Punitive damages should bear areasonable
relationship to theharmthat islikely to occur from the

¥This Court observed in Garnes that the United States Supreme Court in Hadlip “attempted to
establish criteriafor determining whether a particular punitive damages award is outside legitimate due
process boundaries.” 186 W. Va. at 660, 413 S.E.2d at 901.
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defendant's conduct aswell asto the harm that actudly
hasoccurred. |If the defendant’s actions caused or would
likely causein asmilar gtuation only dight harm, the
damages should berelatively small. If theharmis
grievous, the damages should be greater.

(2) Thejury may consgder (although the court
need not spedificaly ingruct on eech dement if doing o
would be unfairly prejudicial to the defendant), the
reprehensibility of the defendant's conduct. Thejury
should take into account how long the defendant
continuedin hisactions whether hewasawarehisactions
werecausng or werelikely to cause harm, whether he
attempted to conced or cover up hisactionsor theharm
caused by them, whether/how often the defendant
engaged in Ssmilar conduct inthe past, and whether the
defendant madereasonabl eeffortsto makeamendsby
offering afar and prompt settlement for the actud harm
caused once his liability became clear to him.

(3) If the defendant profited from hiswrongful
conduct, the punitive damages should removethe profit
and should bein excess of the profit, so that the award
discourages future bad acts by the defendant.

(4) Asamétter of fundamentd fairness, punitive
damages should bear a reasonable relationship to
compensatory damages.

(5) Thefinancia pogition of the defendant is
relevant.

1d. at 658-59, 413 S.E.2d at 899-900.

TheAppdlant objectedto providing thejury with punitivedameageindructions, induding
the Garnesindruction, presumably aspart of atrid srategy to limit emphas s upon thejury’ sopportunity
toaward punitives. No objectionwasraised to thefailure of thelower court to givetheingruction. While
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| am committed to the concept that alitigant should not be permitted to dumber on hisrightsor invite an
error, | amequaly committed to the fundamenta right to afair trid, necessitating dear and completejury
indructions. ThisCourt hasinvoked the plain error doctrineto correct egregiousarrorsdenying thelitigants
theright to afair trid, even where no objection wasraised tothe error below. Aswe sated in syllabus

point one of Shiav. Chvasta, 180 W. Va. 510, 377 S.E.2d 644 (1988),

“No party may assgn asearor thegiving or therefusal togivean
indruction unlessheobjectsthereto beforetheargumentstothejury are
begun, Saing didinctly, asto any giveningruction, the matter towhichhe
objectsand thegroundsof hisobjection; but the court or any appdllate
court, may, intheinterest of justice, noticeplain error inthegiving or
refusdl to givean ingruction, whether or not it hasbeen made subject of
an objection.” Rule51, in part, W. Va. RCP.

Of course, not dl indructiond errorswarrant intervention by meansof the plain error doctrine. “*Where
an ohjectionismeadeto anindruction for thefirg timeon goped and suchingructionisnot so deficient so
astorequireinvocationof the“planerror” rule, inconsonancewith Rule51, W.VaR.C.P., thisCourt will

not congder thelate objection.”  Syl. Pt. 1, Jordan v. Bero, 158 W. Va 28, 210 SE.2d 618 (1974).”

Syl. Pt. 1, Muzelak v. King Chevralet, Inc., 179 W. Va. 340, 368 S.E.2d 710 (1988).

| believethat the omisson of the Garnesingruction created acondtitutiondly defectivejury
chargewhich denied due process and which warrantsintercess on through the plain error doctrine.
“Alleged erorsof aconditutiona magnitude will generdly trigger areview by thisCourt under theplain

eror doctrine” Satev. SAmons, 203 W. Va 561, 571, 509 SE.2d 842, 852, n.13. In syllabus point

seven of Satev. Miller, 194 W. Va 3,459 SE.2d 114 (1995), thisCourt stated: “To trigger application
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of the‘planeror doctrine, theremust be (1) anerror; (2) that isplain; (3) that affects subdantid rights;

and (4) serioudly affects the fairness, integrity, or public reputation of the judicial proceedings.”

1. Excessiveness

The mgority excusesthiserror of congtitutional magnitude and procesdsto summarily
dignissthe Appdlant’ scontention thet the punitive damage avard was excessve. The excessvenesswas,
indl likdihood, adirect resuit of thefalure of thelower court to provide thejury with the proper guiddines
for theaward of punitives, ascontained in the omitted Garnesingruction. Themgority onceagainlaunches
itsexamination properly but ultimately fallsshort of acompleteandyss. Indeed, asthe mgority cites,

gyllabuspoint fifteen of TXO ProductsCorp. v. Alliance ResourcesCorp., 187 W. Va 457,419 SE.2d

870 (1992), provides the proper origin for our inquiry, as follows:

Theouter limit of theratio of punitivesto compensatory dameges
In casesin which the defendant has acted with extreme negligence or
wanton disregard but with no actud intention to causeharm andinwhich

compensatory dameges are naither negligible nor very largeisroughly 5
to 1. However, when the defendant has acted with actud evil intention,
much higher ratios are not per se unconstitutional.
This Court’ sguiddinesin Garnesimpose an obligation upon thetrid court to conduct areview of the
punitive damages award. Syllabus point four provides:
Whenthetrid court reviewsan award of punitive damages, the

court should, at aminimum, consder thefactorsgiven to thejury aswdl
asthe following additional factors:
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(1) The costs of the litigation;

(2) Any criminal sanctions imposed on the
defendant for his conduct;

(3) Any other civil actions against the same
defendant, based on the same conduct; and

(4) Theappropriateness of punitive damagesto
encouragefar and reasonable settlementswhen aclear
wrong has been committed. A factor that may justify
punitive damages is the cost of litigation to the plaintiff.

Becausenatdl rdevantinformationisavalaleto
thejury, itislikey that in some casesthejury will make
an award that isreasonable on the facts asthejury know
them, but that will require downward adjustment by the
trid court through remittitur because of factorsthat would
beprgudicid to thedefendant if admitted at trid, such as
crimind sanctionsimpaosed or smilar lawsuits pending
dsawhereagang thedefendant. However, a theoption
of the defendant, or in the sound discretion of thetrid
court, any of theabovefactorsmay aso bepresented to
thejury.

186 W. Va. 659, 413 S.E.2d at 900, syl. pt. 4.

InBMW of North America, Inc. v. Gore, 517 U. S. 559 (1996), the United States

Supreme Court explained that thetria courts, in scrutinizing the condtitutiondity of apunitive damage
award, must review theratio of the punitive damage award as compared tothe actud harm to the plaintiff
asreflected in the compensatory damage award. Id. at 582. A high ratio may bejudtifiablewherea

defendant’ sactsare particularly egregious, asdetermined in Parratt v. Carr Chevralet, Inc., 965 P.2d 440

(1998), rev. dlowed, 328 Or. 418 (1999), concluding that repeated trade practi ces supported a $300,000



punitivesaward with only $11,000in compensatory damages. Wherethereisno evidence of particularly

egregiousor evil behavior, however, thereisamply no judification for ahighratio. See Jensonv. Medley,

11 P.3d 678, 689 (2000) (reducing punitiveaward where* [t]heratio of punitivedamagesto noneconomic
damagesin this caseis about 35:1; no specid circumstances are present in this case that justify an

exceptionally high ratio of punitive damages in relation to compensatory damages”).

The evduation of the punitive damage avard does not end at thetrid court level. This

Court is also obligated to conduct an evaluation, as explained in syllabus point five of Garnes:
Upon petition, thisCourt will review dl punitive damagesawards

Inour review of the petition, wewill congder the same factorsthat we

requirethejury and trid judgeto congder, and dl petitionsmust address

eech and every factor st forthin Syllabus Points3and 4 of thiscasewith

particularity, summearizing theevidence presented to thejury onthe subject

or tothetrid court at the post-judgment review sage. Assgnments of

error related to afactor not specificaly addressed in the petition will be

deemed waived as a matter of state law.
186 W. Va a 659,413 SE.2d a 900, syl. pt. 5. Had themgority of this Court engaged in athorough
and exhaudtivereview of dl agpectsof this punitive damege avard, asrequired by Garnes, | cannot fathom
how it could havejudtified itsdecisonto afirm. Whereisany evidencewhichwould justify any ressoncble
jury tofind “actud evil intention” on the part of Marrowbone? 187 W. Va at 461, 419 SE.2d a 874,

gyl. pt. 15, inpart. | cannot find any. | would reverse, based upon the absence of theGarnesingruction,

and hold that an instruction on punitive damages which does not include the Garnes factorsin per se

reversble. Itisthe obligation of the court, regardless of the requests or objections of counsd, to ensure



that the congtitutional mandate of due processinherent in any award of punitive damages be protected.

Thus, | dissent.



