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SYLLABUSBY THE COURT

1. “Therulethat an employer hasan absol uteright to discharge an at will employee must
be tempered by the principlethat wherethe employer'smativation for the dischargeisto contravenesome
substantial public policy princip[l€e], then the employer may beliable to the employee for damages

occasoned by thisdischarge”  Syllabus, Harlessv. First Nat'l Bank, 162 W. Va 116, 246 SE.2d 270

(1978).

2. “A determination of theexigence of public palicy in West Virginiaisaquestion of law,

rather than aquestion of fact for ajury.” Syl. Pt. 1, Cordlev. Generd Hugh Mercer Corp., 174W. Va

321, 325 S.E.2d 111 (1984).

3. “Toidentify the sources of public policy for purposes of determining whether a
retaliatory discharge hasoccurred, welook to established preceptsin our constitution, legidative

enactments, legidatively gpproved regulations, and judicid opinions” Syl. Pt. 2, Birthisd v. Tri-Cities

Health Services Corp., 188 W. Va. 371, 424 S.E.2d 606 (1992).

4. “Inherent in the term ‘substantial public policy’ isthe concept that the

policy will provide specific guidance to areasonable person.” Syl. Pt. 3, Birthisd v. Tri-CitiesHedth

Services Corp., 188 W. Va. 371, 424 S.E.2d 606 (1992).




5. West VirginiaCode of State Regulations § 3-5-3 dearly providesasubgtantia public
palicy sufficent to support acdlam for wrongful dischargewhere an employeeisdischarged inretdiation
for providing truthful information, incompliancewith thereguirementsof theregulation, toaninvestigator

for the West VirginiaBoard of Barbers and Cosmetologists.

Scott, Justice,

Thismatter isbefore the Court on acertified question from the United States Didrict Court

for the Southern Didtrict of West Virginia, Beckley Divison. The certified question hasbeen posed as



follows:
Isthereasubgtantid public policy inthe State of West Virginia,

embodiedin West VirginiaCode 8§ 30-1-5(b) and § 30-27-1 et seg. and

theregulationsestablished thereunder, expressor implied, whichwould

support aclamfor wrongful dischargewhere an employeeisdlegedly

discharged for providing truthful information to an Investigetor for the

Board of Barbers and Cosmetologists, thereby indicating that the

employer violated the Board’ s rules?
Having reviewed thefacts of this case and the rdevant pronouncements of thelegidaure, the Code of State
Regulations, theWes VirginiaBoard of Barbersand Coametologists(hereinafter “ Board”), and thisCourt

on the issues in controversy, we answer the certified question in the affirmative.

. Facts

Mrs DonnaKanegy (hereindtter “ Flantiff” or “Mrs Kanegy”) wasemployed by Defendant
FesgaSdons, Inc., (hereinafter “Fedd’) from May 19, 1997, through January 21, 1998, asmanager of
theHestaHar and Tanning Sdonin Ok Hill, Wes Virginia Mrs Kanagy’ sdirect supervisor, Defendant
Mrs. Myrna Disbennett, was headquartered in Fiesta’ shome office in Columbus, Ohio, and was not

licensed to practice cosmetology in West Virginia

InJanuary 1998, aninvestigator for the Board gpproached Mrs. Kanagy and questioned
her concerning Mrs. Disbennett’ spractice of cosmetology inWest Virginia Mrs. Kanagy confirmed thet

Mrs Disbennett did occasondly do gyling work on customersduring her viststo the Ok Hill sdon. Mrs



Kanagy alegesthat Mrs Disbennett learned of the conversationwiththeinvestigator and confronted Mrs.
Kanagy inan angry manner, berating her for providing information to theinvestigator. Mrs. Kanagy dso
alegesthat Mrs. Disbennett stated that cosmetol ogists should protect and vouch for one another and

directed Mrs. Kanagy to refrain from providing information concerning Mrs. Disbennett’s activities.

Mrs. Dishennett subsequently received astrongly worded |etter from the Board advisng
her that her unlicensed practice of coametology in\West Virginiawasin violation of gatelaw. TheBoard

directed Mrs. Dishennett to cease performing thework and threetened her with afine of up to $1000.00

per day.

According to Mrs Kanagy, sherecaved atdephone cal from Mrs. Disbennett on January
17,1998, ogtensibly to commend her onthe Oak Hill sdlon’ sfinancia success. Mrs. Kanagy contends
that Mrs. Disbennett directed her to remove $30.00 from the sdon’ s petty cash fund to order pizzafor
hersdf and the sdon gaff. Mrs. Kanagy subsequently determined that $20.00 was sufficient to purchese
the pizzaand removed that amount from the petty cash drawer. Asrequired by company policy, Mrs.
Kanagy noted the withdrawa on afinancid log. Mrs. Kanagy dlegesthat the $20.00 wasplaced ina

locked desk drawer and explains that she planned to purchase the pizzafor the staff at alater date.*

'Because this matter is before the Court in the posture of a certified question, we do not have
the benefit of any evidence accumulated during a discovery process. The certified question requires us
to resolve only the legal issue of whether a cause of action exists; we are therefore not impeded by the
absence of complete factual development.



On January 21, 1998, Mrs. Disbennett entered the Oak Hill sdlon and dismissed Mrs.
Kanagy from employment, dleging that Mrs. Kanagy had stolen $20.00 fromthe cash drawer. Although
Mrs. Kanagy showed Mrs. Disbennett the $20.00 in thelocked drawer, Mrs. Disbennett continued to
maintain that the $20.00 had been stolen by Mrs. Kanagy. 1n June 1999, Mrs. Kanagy and her husband
TimKanagy filed awrongful dischargeactioninthe Circuit Court of Fayette County, dlegingin Count Two
of the Complaint that Mrs. Kanagy' sdismissal was* whally or substantially motivated by theinformation
sheprovidedthelInvestigator” and Mrs. Disbennett’ sdesretoretdiateagaingt Mrs Kanagy inviolation
of West VirginiaCode 88 6C-1-1t0 -8 (2000).? The Defendants removed the action to federa court and
moved to dismiss Count Two of the Complaint based upon the contention that the Plaintiffs public policy
clamwasnot viableasamatter of law. The Plaintiffs opposed themotion to dismiss, arguing that
subgtantid public policy exigsintheregulationsgoverning the Board, authorized by West VirginiaCode

88 30-27-11t0-16 (1998), specificaly West Virginia Code of State Regulations § 3-5-3-1, which

“The Plaintiffs now concede that their original alegation of aviolation of the Whistle-Blower
Statute of West Virginia Code 8§ 6C-1-1 was in error because the statute is only applicable to
employees of the State of West Virginia. Thus, the Plaintiffs counsel filed a motion to amend the
Complaint, admitting the error and altering the allegation, as follows:

Plaintiff Donna Kanagy’s dismissal was wholly or substantially
motivated by the information she provided the Investigator for the West
Virginia Board of Barbers and Cosmetologists, and the Defendants
desireto retaiate against her for doing so. Theretaliation was in
contravention of public policy and aviolation of state law which
prohibits reprisal against an employee who provides true and accurate
information concerning his or her employer’ s violation of the rules of a
state regul atory agency.

*West Virginia Code 88 30-27-1 to -16 provide for the establishment of a Board of Barbers
and Cosmetol ogists and provide authority for the promulgation of rules and regulations governing the
practice of that profession. West Virginia Code of State Regulations 8 3-1-3 providesthat “[i]tis
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provides:

Duty to Carry Out Rules, Reporting and Complaints. It shdl bethe duty

of the proprietorsof dl barber or beauty shops, barber or beauty schools

and dl licensed barbers, coametologigts, sudents, and otherstoassgtin

carying out the provisons of thisrule by reporting any violationtothe

Board or any of its duly authorized agents.
The Plaintiffsmaintain that the cited rules provide the basisfor afinding thet the dismissa of an at-will
employeefor providing truthful responsesto the Board regarding her employer’ sviolationsof licensure
requirements contravenes asubgtantia public policy and that the employeeis afforded acommon law

action for wrongful discharge.

Conversdly, the Defendants contend that the cosmetology regulations do not crestea
subdantia public palicy suffident to support adaim for wrongful dischargewherean employeeisdlegedly

discharged for providing truthful informationtoan investigator. The Defendants emphasizethat the

unlawful for any person to practice or offer to practice barbering, beauty culture, manicuring, or
aesthetics in this state without first obtaining alicense for that purpose from the Board.” Section 3-1-
3.2 provides:

Every person practicing barbering, beauty culture, manicuring
or aesthetics and every student shall display his or her license or license
renewal in a conspicuous place in the shop where he or she practices or
Is employed and whenever required, shall exhibit the license to the
board or its authorized representative.

Section 3-7-2.12 permits the Board to impose financial sanctions of $500.00 for the first offense and
$1,000.00 for the second offense, for permitting unlicensed persons to practice cosmetology. W. Va.
C.SR. 3-7-2.12. Section 3-5-2.21 requires the license to be “framed and posted near each barber
and beauty chair or work stand.” W. Va. C.SR. § 3-5-2.21.
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cogmetology lawvsdo not contain agpedific provison prohibiting such reprisd. The Defendantsextend that
argument to the conclusion that “ because the satutes and regul ations do not even address Defendant’ s

alleged conduct, they cannot provide the basis for a public policy clam.”

Il. Discussion

At common law, an &-will employee serves a thewill and pleasure of hisor her employer

and can bedischarged a any time, with or without cause. Wright v. Standard Ultramarine and Color Co.

141 W. Va 368, 382, 90 SE.2d 459, 468 (1955). InHarlessv. Firg Nationdl Bank, 162 W. Va. 116,

246 SE.2d 270 (1978), however, we acknowl edged the expanding indination toward an exception tothe
commonlaw a-will employment doctrine.* Werecognized that despitethefact that anemployer normally
hestheright to discherge an at-will employeewithout cause, adischarge may be consdered wrongful when
the dischargeismoativated by the employer'sdesreto contravene some subgtantia public policy. Inthe
gyllabus of Harless, this Court stated:

Therulethat an employer hasan asoluteright to dischargean at

*Scholars hail Petermann v. International Brotherhood of Teamsters, 344 P.2d 25 (Cal. Ct.
App. 1959), as the seminal case on the public policy exception to the at-will employment doctrine. In
Petermann, the plaintiff at-will employee was subpoenaed to testify before a state legidative committe
Disregarding the employer'sinstructions to falsely testify, the plaintiff testified truthfully at the hearing
and was discharged upon hisreturn to work. The Petermann court found for the plaintiff, deeming it
“obnoxious to the interests of the state and contrary to public policy and sound morality to allow an
employer to discharge any employee, whether the employment be for a designated or unspecified
duration, on the ground that the employee declined to commit perjury, an act specifically enjoined by
statute.” 1d. at 27.




will employee must be tempered by the principle that where the
employer'smativation for thedischargeisto contravene some subgantial

publicpalicy princip[le], thentheemployer may beliabletotheemployee

for damages occasioned by this discharge.

Sinceour initid pronouncementsin Harless, we have been required to determine what

congtitutesasufficiently clear embodiment of public policy inseverd different contexts. InCordlev.

General Hugh Mercer Corp., 174 W. Va 321, 325 S.E.2d 111 (1984), this Court recognized apublic

palicy dam emanating from thecommon law right of privacy asabagsfor awrongful dischargeinvolving
an employee who refused to take an employer polygraph test. In syllabus point one of Cordle, we
explanedthat “[a] determination of theexistence of publicpolicy inWest Virginiaisaquestion of law,

rather than a question of fact for ajury.”

We acknowledged the nebulous qudlity of the concept of “public policy” inYoho v.

Triangle PWC, Inc., 175 W. Va. 556, 336 S.E.2d 204 (1985), as follows:

The power to declare an action againg public policy isabroad
power and one difficult to define. “No fixed rule can be given to
determinewhat ispublic palicy. 1tissometimesdefined asthat principle
of law under which freedom of contract or private dedlings areredtricted
by law for the good of the community--the public good.” Higginsv.
McFarland, 196 Va. 889, 894, 86 S.E.2d 168, 172 (1955).

175W. Va. at 561, 336 S.E.2d at 209 (citations omitted).

The state congtitutional right to petition for redressformed the basisfor aretaliatory

dischargeactionin McClung v. Marion County Commission, 178 W. Va 444, 360 S.E.2d 221 (1987).
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The plaintiff, adog warden for the county commission, had been suspended for five daysfor faling to
respond to three tdlephone calsinvolving animas. 1d. a 448, 360 SE.2d a 225. Allegedly in response
to thewarden’ sclamfor overtime wages, the commission terminated thewarden. Thelower court sst
addeajury verdict for the warden, reasoning that the warden was an employeeat-will. Onapped, this
Court concluded that the state condtitutional right to petition for redress satisfied the requirement of a
substantial public policy underlying aretaliatory discharge action and explained as follows:

Oneof thefundamentd righntsof an employeeistheright not tobe
the victim of a“retaliatory discharge,” that is, a discharge from
employment wherethe employer's motivation for the dischargeisin
contravention of a substantial public policy. ... Certainly itisin
contravention of subgtantid public policesfor an employer to discharge
an employeeinretdiation for the employegsexerciang hisor her sae
congtitutiond rightsto petition for redress of grievances(W. Va Cond.
Art. 111, Sec. 16) and to seek accessto the courts of this State (W. Va
Const. Art. I11, Sec. 17) by filing an action . . . for overtime wages.

1d. at 450, 360 S.E.2d at 227. This Court stated:

A public officer or public employee, even onewho servesa thewill and
pleasure of the gppointing authority, may not bedischarged in retribution
for the exercise of aconditutiondly protected right, unlessasubgtantiad
governmentd interest outwe ghsthe publicofficer'sor publicemployeds
interest in exercising such right.

Wefurther darified the meaning of the phrase® substantia publicpolicy” inBirthise v.

Tri-CitiesHedlth ServicesCorp., 188 W. Va 371, 424 SE.2d 606 (1992), explaining that requiring the

presence of asubstantid public palicy with regard to aparticular issue would serveto exdude dams basd

oninsubsgtantia condderations. In syllabuspoint two of Birthisd, we discussed the sourcesfromwhicha



subgtantid pubdlic policy could be derived, asfallows “Toidentify the sources of public palicy for purposes
of determining whether aretdiatory discharge has occurred, welook to established preceptsin our
condiitution, legidativeenactments, legidatively goproved regulations, and judicid opinions” Insyllabus

paint three of Birthisd, wefurther daborated: “Inherent in theterm ‘ subgtantid pubdlic palicy’ isthe conoept

that the policy will provide specific guidance to a reasonable person.”

Theplantiff inBirthisd, asocid worker, daimed that she had been dischargedfor failure
to trander data, involving some dosad patient files from variousrecords onto amegter trestment plan. She
cdamedthat trandfer of deta, asordered by her supervisor, would violateethical Sandardsregardingcosed
chartsof patientswith whom she had not had contact. “ Shefeared that to do so would beto falsfy the
recordsand would condituteaviolaion of theWes VirginiaSocid Work Codeof Ethics....” 1d. & 374,
424 SE.2d a 609. Theemployer, however, testified that “the socia workerswere merely being asked
to make surethat the records accuratdly reflected the course of trestment that the patient had received.”

Id. at 375, 424 S.E.2d at 609.

L ocating no specific guidancein the gpplicable regulations, we found that the“ generd
admonitions asto the requirement of good carefor patientsby socid workersdo not condtitute thetype
of substantia and clear publicpolicy onwhich aretdiatory dischargeclam canbebased.” 188W. Va
a 378,424 SE.2d a 613. “If suchagenerd gandard could condtituteasubstantia public palicy, itwould
enableasocid worker to meke achdlengeto any type of procedurethat theworker felt violated hisor
her senseof good service” 1d. Recognizing that “[aln employer should not beexposad to lighility where
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apublic policy sandard istoo generd to provideany specific guidanceor isso vaguethat it issubject to
different interpretationg,]” we concluded that theemployee had failed to establish that her discharge

contravened a substantial public policy. 1d. at 377, 424 S.E.2d at 612.

In Lilly v. Overnight Trangportation Co., 188 W. Va 538, 425 SE.2d 214 (1992), we

addressed theissueof adiamissal basad upon anemployee srefusd to operateamotor vehidewith unsafe
brakes and found that asubstantid public policy created acause of action for wrongful discharge. The
underlying satutory provisonsenumerated “in speaific detail the brakeequipment required for al typesof
motor vehicles....” Id. at 541, 425 SE.2d a 217. We concluded “that the legidature intended to
edtablishadear and unequivocd public palicy that the public should be protected againg the substantial
danger cregted by the operation of avehidein such an unsafe condition asto endanger the public’ ssfety.”

Id.

Public policy condderaionsinvolving theobligation to providetruthful testimony inalegd

action were anayzed in Pagev. Columbia Natural Resources, Inc., 198 W. Va. 378,480 SE.2d 817

(1996). Basing our condug onsupon therationa esexpressed in Harlessand Cordle, wefound “ sufficient

Satutory support for asubgtantial public policy againgt dismissing an employeefor truthfully testifyingin
relationtoalegd action.” 198 W. Va at 386, 480 SE.2d at 825. Wefurther explained, inlanguage
equally applicable in the present case:

We bdlieve that this substantia public policy aso meetsthe

regquirement of providing gpecific guidanceto areasonableperson. Basic
to the administration of justice is the search for the truth. Thus, a
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reasonable employer should be avare that any attempt to interfere with
theprocessaf obtaining truthful testimony, by ether intimideting apotentid
witness'employee prior to hisor her testimony or retdiating againg such
witnesses'employee theresfter, violates the clear and subgtantia public
policy of this State.

Id. at 386-87, 480 S.E.2d at 825-26.

In Tudor v. Charleston AreaMedica Center, Inc., 203 W. Va 111, 506 S.E.2d 554

(1997), werecognized that asubgtantia public policy emanating from astateregulation on hospitd petient
careprovided the bas sfor acongructive dischargeclam where the nurse plaintiff had been terminated
after expressng concansregarding Saffing problems and patient ssfety. Theplaintiff in Tudor maintained
thet asubgtantia public policy wasembodied in adate regulation providing thet “there hdl be an adequate
number of licensed registered professond nursestomeet ... certain saffing requirements. 1d. at 123,
506 S.E.2d a 566 (quoting W.Va. C.SR. 8§64-12-14.2.4 (1987)). Disagreeingwiththeemployer’'s
contention that the regulation wastoo vagueto present asubgtantia public palicy underlying theemployeg' s
cdam, asinBirthisd, wefound that the regul ation did st “forth agpecific Satement of asubgtantia public
policy which contemplatesthat the hospita unit will be properly saffed to accommodatetheregulaion’s

directive....” 203W. Va. at 124, 506 S.E.2d at 567.°

Foreignjurisdictionsseeking to definethe parametersof the public policy exceptiontothe

*Justice Maynard dissented to the Tudor decision, reasoning that “[t]he substantial public policy
exception certainly does not encompass every broad policy pronouncement found in the voluminous
code of state regulations.” 203 W. Va. at 115, 506 S.E.2d at 576.
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employment-at-will doctrine have utilized ssimilar approaches. In Meury v. Connie Kalitta

Services/American Internationdl Airways Inc., 181 F.3d 102, 1999 WL 357774 (6th Cir. May 20, 1999),

for example, the plaintiff filed awrongful discharge claim contending that the defendant airline had
discharged him for reporting safety violationsto the Federd Aviation Authority. The Court found that
Michigan recognizesthe public policy exception to the at-will employment doctrine under these
circumstances because federd aviation regulations have the force and effect of law toimpose onthe
discharged employeeaninherent duty toreport violations. 1d.. a*2. Anemployeedischarged for making

such reports can be said to have refused to violate the law. 1d.

Smilarly, the Court of Appedsin Minnesotahdd that alegations of the discharge of an a-

will employee based upon hisrefusd to violate thelaw regarding reporting of safety violationssated a

cause of action under the public policy exceptionto the a-will doctrine. Freidrichsv. Western Nat'| M.

Ins. Co., 410N.W.2d 62 (Minn. Ct. App. 1987); seedso Bardav. CR. England & Sons Inc,, 197 F.3d

1313, 1999 WL 1244490 (10th Cir. 1999) (holding that employee had asserted clear and substantial
public policy under Utah law when he raised concernsregarding whether employer's personnd practices

violated date and federd commercid trucking regulations); Liberatorev. Mdville Corp., 168 F.3d 1326,

1331 (D.C. Cir. 1999) (finding that public policy exception to at-will employment applied to claim of
pharmacist that he was discharged due to hisinsstence that temperaturesin drug storage areas be

maintainedin accordancewith Federd and Didrict of Columbiaregulations); Fingerhut v. Children'sNat'l

Medicd Ctr., 738 A.2d 799, 806 (D.C. Cir. 1999) (concluding that policeofficer employed by medica
center could damwrongful discharge under public policy exoeption based upon dlegation that hereported
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employer'sdleged bribeof government offidd, asssted FBI in corruption investigetion, and wasterminated

ater informing theemployer of pending arestsand hisroleintheinvestigation); Greenv. Rdee Engg Co,,

960 P.2d 1046, 1061 (Cd. 1998) (recognizing that regulations can be valid public policy sourcesupon
whichto basewrongful dischargedamsif regulaionsare congstent with termsandintent of authorizing

datute); Floresv. American Pharmaceutical Servs, Inc., 994 P.2d 455, 1999 WL 459567 (Colo. Ct.

App. 1999) (holding that employee terminated after overhearing co-worker’ sinsurancefraud and reporting
incident to supervisor could usegateinsurance fraud satute as bassfor public policy exception to a-will

employment even where statute imposed no specific reporting duty); Boylev. VidaEyewear, Inc., 700

SW.2d 859 (Mo. Ct. App. 1985) (holding that plaintiff stated cause of action for wrongful discharge
where she reported violations of federd eyeglasstesting regul ationsand was subsequently discharged);

Allumv. Vdley Bank, 970 P.2d 1062 (Nev. 1998) (finding violation of Nevadapublic policy whereloan

officer wasterminated for refusing to process |oans suspected of being in violation of Federd Housing

Adminidration rulesand regulations); O'Sullivanv. Mdlon, 390 A.2d 149 (N.J. Super. Ct. Law Div. 1978)

(finding cause of action for wrongful discharge based on public policy embodied in Satemedicd practice
regulaionswherex-ray technicianwasterminated for judtifiably refusng to catheterize patient); Desrman

v. Beverly CdliforniaCo., 518 S.E.2d 804, 808-10 (N.C. Ct. 1999) (holding that nurse terminated

because sheadvised patient'sfamily thet they should consder changing physcians could assart wrongful
discharge dam basad upon subgiantia public policy regarding requirement thet nursesteach and counsd

patients); Comanv. ThomasMfg. Co., 381 SE.2d 445, 447 (N.C. App. 1989) (recognizing public policy

exceptionwhere plaintiff truck driver dleged that hewas condructively discharged after refusing to comply

withemployer'srequirement to drivein excessof hourspermitted by federd Department of Trangportation
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regulations and refusing to falsify logs regarding compliance with the regulations).

Employing thereasoning underlying the Birthisd condusonand JusticeMaynard sdissent
in Tudor, other jurisdictionshave encountered Stuationsinwhich theunderlying policy falledto qudify as

asubgantia public policy necessary to support arediatory dischargeaction. InDdey v. AenalLifeand

Casudty Co., 734 A.2d 112 (Conn. 1999), for example, the court held that an at-will employeewho
clamed that she had beenterminated in retaliation for criticizing her employer'sfallureto implement
“family-fiendly” polides had not established awrongful discharge dam under the public palicy exoeption
to theat-will employment doctrine. 1d. a 133. The court concluded thet neither state nor federal medicd
leave actsrequired an employer to implement broad-based family friendly policesor to refrain fromtaking

adverse action against an employee who insisted upon pursuing efforts to secure benefits such as

work-a-homearrangements. 1d. at 134; ssedso Merck v. Advanced Drainage Sysems, Inc., 921 F.2d
549 (4th Cir. 1990) (holding that constructively discharged employee could not rely on state highway
regulaionswhere those regulaionswere not sufficiently spedific to condtitute dear pubdlic policy mandate);

Soierlingv. Arg Am. HomeHedth Sarvices Inc., 737 A.2d 1250 (Pa. Super. Ct. 1999) (declining tofind

public policy exception where nursedleged that shewaswrongfully terminated when sheuncovered and

reported past M edi carefraud where nursewas under no duty to seerch company'sold and discarded files).

[11. Conclusion

Wefindthat West VirginiaCode of Sate Regulaions 8§ 3-5-3dearly providesasubdantia
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public policy sufficient to support aclaim for wrongful discharge where an employeeisdischarged in
retdiaionfor providinginformetion, incompliancewith thereguirementsof theregulation, toaninvestigator
fortheWest VirginiaBoard of Barbersand Cosmetologists. To cond ude otherwisewoul d betantamount
to condoning the discharge of an employeefor unwillingnessto lieto apublic officia to protect an
employer. Permitting the Defendant in the present caseto dischargethe Plaintiff withimpunity after the
Rantiff gookethetruth to aninvesigator, asdearly required by the regulation aswel asthe basc mord
tenetsof our soaety, would underminethesubgtantia public policy manifesed withintheregulaion. “[T]he
employer isnot so absolute asoveragn of thejob thet thereare nat limitsto his prerogetive” Tameny v.

Atlantic Richfield Co., 610 P.2d 1330, 1336 (Cal. 1980).

The Defendants attempt to minimize the substantidity of thisissue, characterizing this
regulation of the practice of cosmetology asinaufficently substantia to cresteacause of action for wrongful
discharge. Such narrow andyd's however, begsthe question and isessentidly flawed. Theregulationis
gpecificinitsimpodtion of aduty uponthe Flantiff “to asist in carrying out the provisonsof thisrule by
reporting any violation to the Board or any of itsduly authorized agents” W.Va CSR. 83531 The
soded interest in procuring thetruth concerning violations of lawisasubgiantia public policy embodied
intheregulation. Thereisasubstantid publicinterestindiscouragingillega behavior. The absence of
specificlanguage placing theemployer on naticethat the discharge of an employeefor compliancewith the
regulaionwill subject the employer toligbility for retdiatory discharge doesnot defeet theemployee's

clam.
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Weecho the condse sentiment expressad by the Arizonacourt in\Wegner v. City of Globe,

722 P.2d 250 (Ariz. 1986), that “employees should not be discharged because they performed an act that
public policy would encourage, or refused to do that which public policy condemns” 1d. at 256. Weadso

concur with thesummary provided by the Colorado court in Martin MariettaCorp. v. Lorenz, 823 P.2d

100 (Colo. 1992).
Thereisno question that the manifest public policy of thistateisthat
neither an employer nor an employee should be permitted to knowingly
perpetrate afraud or deception onthefederal or sategovernment. A
corallary of thispalicy isthat an employee, whether a-will or otherwise,

should nat be put to the choice of either obeying an employer'sorder to
violate the law or losing his or her job.

Id. at 109.

Having answered the certified question, this matter isdismissed from the docket of this

Couirt.

Certified Question Answered.
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