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JUSTICE STARCHER délivered the Opinion of the Court.



SYLLABUSBY THE COURT

1. A provigoninaninsurancecontract requiring apolicyhol der to givetheinsurance
company notice of aclam may be satisfied when notice of apotentid clam is provided to aclams
representativefor theinsurance company regardless of whether it wasthe policyhol der who provided the
notice.

2. “Incaseswhichinvolveliability damsagaing aninsurer, sverd factorsmus be
conddered beforethe Court can determineif thedday in natifying theinsurance company will bar thedam
againg theinsurer. Thelength of thedday innotifying theinsurer must be considered along withthe
reasonablenessof thedelay. If the delay gppearsreasonablein light of theinsured’ sexplanation, the
burden shiftsto theinsurance company to show thet thedday in natification prejudiced ther investigetion
and defense of thedlaim. If theinsurer can produce evidence of prejudice, thentheinsured will beheld
totheletter of the policy and theinsured barred from making aclaim againg theinsurance company. If,
however, theinsurer cannot point to any prejudice caused by thedday in natification, thentheclamisnot
barred by theinsured sfallureto notify.” SyllabusPoint 2, Dairyland Ins. Co. v. Voshdl, 189 W.Va

121, 428 S.E.2d 542 (1993).



Starcher, Justice:

Thisgpped of adedaratory judgment from the Circuit Court of Mercer County concerns
arequirement inaliability insurance policy that notice of aclam againgt apolicyholder begiventothe
INsurance company as soon as possible.

Intheingant case, theinsurance company recaived prompt notice of adlam from aperson
injured by apolicyholder’ snegligence. However, the insurance company argued below that the
policyholder had failedto giveany noticeof theclam to theinsurance company, and thepolicy’ snotice
requirements hed not been met. The drcuit court entered an order holding that because the policyholder
had failed to give the insurance company notice of the claim, there was no coverage under the policy.

As et forth below, we concude thet the notice requirements of an insurance policy may
be satisfied when notice of adlam is provided to the insurance company from any source, including a
personinjured by apolicyholder’ snegligence. Wethereforereversethecircuit court’ sdeclaratory

judgment order.

l.
Facts and Background

On duly 26, 1995, an automobile accident occurred between the gppd lant, John Douglas
Watkins, and Hoyd Barrett. Asappdlant Watkinswasturning left acrosstraffic, Mr. Barrett, drivingin

the oppostedirection, collided withtheright sdeof Mr. Watkins car. A witnessto the collison stated



that Mr. Barrett had runared light. A police officer subsequently arrested Mr. Barrett for driving while
Intoxicated.

Thegppdlant sustained back and neck injuriesasaresult of thecallison. A few daysafter
the accident, the gppellant persondly contacted Mr. Barrett' s automobile ligbility insurance company,
appellee Colonid Insurance Company.* Theappd lant spoke by telephonewith David Duval, adaims
representative for Colonial, and apparently discussed the nature of the collision and his injuries.

OnAugust 1, 1995, Mr. Duval mailed the appedllant aletter stating thet he had “ carefully
examined the drcumstances surrounding thisaccident,” and “[ g fter acareful evduationof thefacts’ hed
determined that hisinsured, Mr. Barrett, wasnot responsblefor theaccdent. Mr. Duvall further informed
the gppd lant that Colonid was dedining to make any payment onthecdam. A second |etter was sent by
catified mal tothegppdlant on August 1, 1995, by Mr. Duvdl, gating that Colonid wasresarving itsright
to disclaim coverage for the July 26, 1995 accident.

Appdlant Watkinsthen retained an atorney. Thegppdlant’ satorney wrotealetter to Mr.
Duvdl on August 15, 1995, gating that witnesseshad seen Mr. Barrett run ared light and hit the appdllant,
and that Mr. Barrett’ sintoxication had contributed to the accident. Mr. Duval responded to the atorney
on September 12, 1995, stating that “[a] fter careful review of thisfilewe have determined your client to
bea fault for theaccident.” Mr. Duvdl, acting onbehdf of Colonid, again refused to make any payment

on the appellant’s claim.

The gppdlant learned from the written police report of the accident that Mr. Barrett wasinsured
by Colonial.



OnNovember 6, 1995, the gppd lant’ sattorney mailed to Mr. Duval copiesof Satements
taken from two witnessesto the accident, aswell asacopy of the policereport. The attorney asked Mr.
Duvdl toreview the materids and reeva uate Colonid’ spogtion. Mr. Duvall responded on November 15,
1995, stating in aletter that:

| have taken atementsfrom the partiesinvolved and | have concluded

my invesigation and have determined your dient to beresponsblefor this

lossasyour dient did not havetheright of way. Nofurther congderation

will be taken in this matter.

Appdlant Watkinsfiled advil complaint for damagesagaingt Mr. Barrett on January 18,
1996. Attemptsto serve Mr. Barrett with the complaint and summonswere not successful until October
3, 1997, when Mr. Barrett was personally served. On that same day, October 3, 1997, appel lant
Watkins' attorney mailed a copy of the complaint and the return of summonsto Mr. Duvall.

Mr. Barrett never answered thecomplaint. Furthermore, neither Mr. Duvall nor any other
representative for Colonial answered or otherwise responded to the mailed copy of the complaint.
Pertinent to theingtant action, Colonid assartsthat Mr. Barrett never forwarded acopy of thecomplaint
to Colonial, and never advised Colonial of the existence of aclaim or alawsuit.

After recaiving no responsefrom Mr. Barrett and Colonid, dmost 6 months|ater, on April

1, 1998, the gppelant filed aMation for Defauit Judgmert, and mailed notices of the motion by certified

mail to Barrett’ stwo known addresses.? Both certified |etterswere returned unopened. By order dated

AVenote, however, that no natice of themoation for judgment by default was sent by the gopellant
to Colonid. We have previoudy indicated that when adefaulting party has*“gppeared inthe action,” the
party moving for default mugt providethedefaulting party with notice of the default judgment motion, and
thereby, an opportunity to respond to the moving party’ s evidence on damages. See Syllabus Point 4,

(continued...)



April 17, 1998, the drcuit court entered ajudgment in favor of gopedlant Watkinson theissue of lidbility.
A judgment order waslater entered on August 1.3, 1998, awarding the gppellant damagesin theamount
of $15,214.50.

Subsquently, the attorney for gppdlant Watkins mailed acopy of the judgment order to

Mr. Duvdl, demanding payment of the judgment amount plusinterestsand codts, for atotd of $20,636.00.

Upon recaiving the gppellant’ sdemand for payment of the judgment, Colonid retained
counsd and, on December 28, 1998, moved to st asdethe default judgment on the ground of “excusable
neglect.” Thecircuit court denied the motion on March 25, 1999, finding that Colonia had madeno

showing of excusableneglect. Thedircuit court dsofound that the gppedlant had provided adequatenotice

%(....continued)

Hartwell v. Marquez, 201 W.Va. 433, 498 S.E.2d 1 (1997).

Theterm“gppearedinthe action,” for purposes of adefault judgment under Rule 55(b)(2) of the
West Virginia Rulesof Civil Procedure, isquitedifferent from an appearancefor other purposes (like
establishing persond jurisdiction). Aswe stated in Farm Family Mutual Ins. Co. v. Thorn Lumber
Co., 202 W.Va. 69, 75 n. 9, 501 S.E.2d 786, 792 n. 9 (1998):

An agppearancefor purposesof Rule55(b)(2) may consst only of letters
or conversations, while a general appearance sufficient to waive an
objection to personal jurisdiction requires agreater showing of the
defendant’ s acceptance of the court’s jurisdiction. This liberal
condruction of thetermdlowsfor theresolution of litigation onitsmerits,
not technical pleading rules.

Intheinstant case, it does not appear that Colonid wasa*party” inthefull sense of theword.
However, counsd for the gppe lant and arepresentative for Colonid did make repesated contactsin the
form of |etters, such that Colonia may have been entitled to notice of the default judgment motion.
Unfortunatdy, Colonid hasnever raised thisargument, particularly beforethedrcuit court inthe underlying
action. Colonid dsodid not goped the drcuit court’ sentry of adefault judgment againd itsinsured, Mr.
Barrett.



of thedefault judgment motion and the hearing on damages. Neither Colonid nor Mr. Barrett gppeded
the circuit court’ s order.

OnMay 3, 1999, Colonid indtituted the present dedaratory judgment action agang Mr.
Barrett and gopdlant Watkins, asking thedrcuit court to determinewhether it had aduty to “further defend
or indemnify or provide coveragein any manng” to Mr. Barrett. Colonid aso asked whether it hed aduty
to pay the demand by appdlant Watkins. Colonid argued that Mr. Barrett had breached theinsurance
contract by failing to notify Colonial of the appellant’ s lawsuit.®

After examiningtherecord, on August 16, 1999thedircuit court entered an order granting
adeclaratory judgment infavor of gppelee Colonid. Thedircuit court found that Mr. Barrett had never

notified Colonid of thecollison or the subsequent lawsit filed by the gppdlant. Accordingly, the arcuit

*The notice provision of the insurance policy sold by Colonial to Mr. Barrett states:
Intheevent of an accident or loss, noticemust begivento us[Colonid]
assoonaspossble. Incaseof theft or vanddism, you [theinsured] must
dsonatify thepalice. If adamor suitismede againg any insured person,
such person must immediatey forward to us[Colonid] every demand,
notice of claim, and any legal papers.

Colonia aso contended that Mr. Barrett had breached the cooperation clause of the insurance

policy, which states:

Aninsured person shall cooperatewith usand assst usin any manner

concarningadamor suit. Theinsured person shdl not voluntarily make

any paymentto othersexcept for immediatemedicd treatment a thetime

of the accident.
However, before acourt will enforce such a cooperation clause to deprive apolicyholder of coverage,
“[o]ur decisonsplacetheinsurer under aduty to take affirmative stepsto secure the cooperation of a
vanished policyholder.” Bowyer by Bowyer v. Thomas, 188 W.Va. 297, 304, 423 S.E.2d 906, 913
(1992) (quoting DiMarzo v. American Mut. Ins. Co., 389 Mass. 85, 100, 449 N.E.2d 1189, 1199
(1983)). InBowyer, we determined that the insurance company bears the burden of proving that its
policyholder failed to cooperate. In theinstant case, we find no evidence or argument in the record
suggesting that Colonial attempted to secure Mr. Barrett’ s cooperation.
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court concluded that Mr. Barrett hed failed to give notice of adamto Colonia withinaressonableperiod
of time. Thedircuit court thereforeheld that Colonid had no duty toindemnify, provide coverage, or to
further defend Mr. Barrett for claims arising from the July 26, 1995 accident.

Appellant Watkins now appeals the circuit court’s declaratory judgment order.

.
Sandard of Review

This Court reviewsadircuit court’ sentry of adeclaratory judgment de novo, Sncethe
principa purpose of adedaratory judgment action isto resolvelegd questions. Syllabus Point 3, Cox v.
Amick, 195W.Va 608, 466 S.E.2d 459 (1995). When adeclaratory judgment proceeding involvesthe
determination of anissueof fact, that issue may betried and determined by ajudgeor ajury, just asissues
of fact aretried and determined in other civil actions. W.VVa. Code, 55-13-9[1941]. Any determinations
of fact made by the circuit court or jury in reeching its ultimate judgment are reviewed under adearly
erroneous standard. Cox, 195 W.Va at 612, 466 S.E.2d at 463.

Inthiscaseweareasked to review adircuit court’ sinterpretation of aninsurance contract.
In Payne v. Weston, 195 W.Va. 502, 506-7, 466 S.E.2d 161, 165-66 (1995), we stated that the
interpretation of aninsurancecontract “isalegd determinationwhich, likethecourt’ ssummary judgmernt,
isreviewed denovoonapped.” Thebagsfor our plenary review isthat the determination of the proper
extent of the coverage of aninsurance contract, when thefactsarenot in dispute, isaquestion of law.

Murray v. Sate Farm Fire & Cas. Co., 203 W.Va. 477, 482, 509 S.E.2d 1, 6 (1998).



[1.
Discussion

Thedircuit court inthiscaseruled thet Mr. Barrett breached hisinsurance contract with
appellee Colonial by failing to notify Colonial of the existence of a claim against the insurance coverac

On goped of thedircuit court’ sruling, the parties digoute whether Colonid was prgjudiced
by Mr. Barrett’ sfailureto notify Colonid about the accident and subsequent lawsuit. ThisCourt has
addressed various Stuations where apolicyholder has delayed giving notice of aclam to aninsurance
company. We haverepeatedly held thet in order for theinsurance company to avoid respongibility under
aninsurance policy, theinsurance company must demondratethat it wasprejudiced by thepolicyholder’s
delayed notice. See, e.g. Dairyland Ins. Co. v. Voshel, 189 W.Va. 121, 428 S.E.2d 542 (1993)
(delayed notice of claim againgt liability insurance coverage); Sate Automobile Mut. Ins. Co. v.
Youler, 183 W.Va. 556, 396 S.E.2d 737 (1990) (delayed claim against uninsured motorist and
underinsured motorist coverages).

Intheingtant case, Colonia arguesthat it was prejudiced not by delay, but rather by Mr.
Baret' scompletleand totd failureto communicatewith Colonid regardingtheaccident and the gppdlant’s
lawsuit. Appdlant Weatkins however, arguesthat Colonid bearsthe burden of demondrating prgudice,
and that no evidence was introduced to show any prejudice whatsoever.

Underlying these opposing argumentsisaquestion, goparently of first impressoninthis
jurisdiction, critica to theresolution of thiscase: can notice of aclaim, made by aperson other than the

policyholder, satisfy the notice requirement of an insurance contract?



Thestidfaction of the notice provison in aninsurance policy isacondition precedent to
coverage for the policyholder. Maynard v. National Firelns. Co. of Hartford, 147 W.Va. 539,
129 S.E.2d 443 (1963); Adkinsv. GlobeFirelns. Co.,45W.Va. 384, 32 SE. 194 (1898). The
provison givestheinsurance company “an opportunity to invesigate and marshdll defensesa atimewhen
events are fresh in the witnesses' recollections.” Berryhill v. Sate Farm Fire & Cas. Co., 174
GaApp.97, ,329SE.2d 189, 191 (1985). Theprovison dso alowstheinsurance company “to
acquireinformation uponwhichit canforman inteligent etimate of itsligbilitieq.]” Willeyv. Travders
Indemnity Co., 156 W.Va. 398, 402, 193 S.E.2d 555, 558 (1972).

However, we have a so stated that the notice provision -- also called a proof of loss
provison-- “isto beliberaly construed in favor of theinsured.” Petricev. Federal Kemper Ins. Co.,
163 W.Va 737, 740, 260 S.E.2d 276, 278 (1979). The provisionis not to beread as a series of
technicd hurdles Rather, a“ subgtantid compliance’ with the notice provison of apalicy, “resultinginthe
insurer being ableto adequately investigate the daim and esimateitsliabilities, isal that isrequired.” 1d.

Itispossblefor aninsurance company tolearn of the exisence of aclam or alawauit by
or agang apolicyholder from athird-party source other than the policyholder seeking coverage. Itisa
widely accepted rulethat “[i]n those statesthat require prejudi ce before coverage can be denied because
of abreach of the notice provison, such third party noticewill, asagenerd rule, be deemed to stidfy the
insured’ s notice requirement.” A. Windt, 1 Insurance Claims & Disputes. Representation of
Insurance Companies and Insureds 3d Edition 21 (Shepard’ ‘M cGraw-Hill 1995).

Courtstherefore usudly condudethat thenotice provisonissatisfied -- and theinsurance
company isafforded an aility to invesigateadam and estimateitsligbilities-- when noticeis provided
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to theinsurance company from any source, and regardless of whether it was theinsured who provided
the notice.*

Wethereforehold thet aprovisonin an insurance contract requiring apolicyholder to give
theinsurance company notice of aclam may besatisfied when noticeof apotentid clamisprovidedto
aclamsrepresentativefor theinsurance company regardless of whether it was the policyholder who
provided the notice.

Whilencticeof aclam from athird party can stisfy the notice requirement of apalicy,
severa common-sense guiddines must be followed before the third-party notice will be considered

effective. See A. Windt, 1 Insurance Claims & Disputes, at 22-25. Fird, the purported notice must

“For casesholding that the noticerequirement issatisfied if theinsurance company receivesnotice
of aclam or lawsuit fromathird party other than the policyholder seeking coverage, seeeg., National
Union FirelIns. Co. v. Ins. Co. of North America, 188 A.D.2d 259, 590 N.Y.S.2d 463 (App.Div.
1992) (noticegiven by university medica serviceorganization satisfied noti ce requirement for doctor
employed by university); Mahonev. State Farm Mut. Auto Ins. Co., 188 GaApp. 664, 373 SE.2d
809 (1988) (natice given toinsurance company by owner of property damaged by person driving vehicle
with consent of theinsured); Hanson v. Barmore, 779 P.2d 1360 (Colo.Ct.App. 1989) (proper notice
givenwhen plaintiff mailed copy of served complaint to defendant’ sinsurance company); Cooleyv. John
M. Anderson Co., 443 A.2d 435 (R.l. 1982) (natice given to insurance carrier by injured worker seeking
workers compensationinsurancecoveragewassdisfactory noticethat “ other insureds’ under policy were
entitled to liability coverage under the same policy); Leventhal v. American Bankersins. Co. of
Florida, 159 Ga.App. 104, 283 S.E.2d 3 (1980) (*“ notice need be given only once and inuresto the
benefit of dl ‘insureds”); McLaughlinv. Attorney’ s Title Guar. Fund, Inc., 61 I1l.App.3d 911, 378
N.E.2d 355 (1978) (insurance agent, who wasexecutor of etate, knew of tax lien againgt red property;
falureof property owner to giveforma noticeof tax lien to titleinsurance company excusad because agent
of insurer had actud knowledge of lien); Bibbv. Dairyland Ins. Co., 44 Mich.App. 440, 205N.W.2d
495 (1973) (insurance company, which had unsuccesstully negotiated over daim with plaintiff prior to sut,
not prejudiced by lack of knowledge of subsequent lawsuit); Great American Ins. Co. v. C.G. Tate
Congruction Co., 46 N.C.App. 427, 265 S.E.2d 467 (1980); (notice given to defendant’ sinsurer by
injured plaintiff’ sattorney); Luschv. Aetna Cas. & Sur. Co., 272 Or. 593, 538 P.2d 902 (1975)
(notice given by injured parties’ insurance company).
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be givento anindividual -- such as an adjuster or insurance agent -- who is acting on behaf of the
particular insurance company. Second, theinformation given by thethird party must be sufficient to put
theinsurance company on noticethat theinjured party might maekeadam. Andlag, courtsareingenerd
agreament that the notice -- from whatever source -- must be given to the insurance company withina
reasonable period of time. See Sate Auto Ins. Co. v. Youler, 183 W.Va. 556, 561, 396 S.E.2d 737,
742 (1990); Ragland v. Nationwide Mut. Ins. Co., 146 W.Va. 403, 409, 120 S.E.2d 482, 485
(1961). Seealso, lllinois Valley Minerals Corp. v. Royal-Globe Ins. Co., 70 I1I.App.3d 296,
388 N.E.2d 253 (1979).

Applying our halding to the case a hand, wefind that gopdlant Watkinsgave notice of his
clamagainst Mr. Barrett to Mr. Duvall, aclamsrepresentative for Colonid. Thetelephone cal by
gppdlant Watkins, aswd| asthe subsequent lettershy hisattorney and themailing of the complaint, without
question advised Colonid of the exisence of the plantiff’ sdamsagaing Mr. Barrett. Theseactionscould
thereforestiy theinsurance contract’ snotice requirement. Theactionsof Mr. Duval inregponseto these
communicatiionsdemondratethat Colonia wasafforded an ability toinvestigatethedamand etimateits
lidhilities Thequestion raised by the parties, then, iswhether gppdlant Waetkins unreasonably dlayed his
notice sufficiently to prejudice Colonial’ s rights.

Inexamining whether aninsurance company hasbeen prgjudiced by an unressonabledday
Inrecaiving notice of aclam, we st forth the following guiddinesin Syllabus Point 2 of Dairyland Ins
Co. v. Voshdl, 189 W.Va 121, 428 S.E.2d 542 (1993):

Incaseswhichinvolveliability damsagang aninsurer, severd factors

must be cong dered beforethe Court can determineif thedday in natifying
theinsurance company will bar thedamagaing theinsurer. Thelength
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of thedday in notifying theinsurer must be consdered dong with the

reasonablenessof thedday. If thedelay appearsreasonableinlight of the

Insured’ sexplanaion, the burden shiftsto theinsurance company to show

thet the ddlay in natification prejudiced their investigation and defense of

theclam. If theinsurer can produce evidence of prejudice, thenthe

insured will behdd totheletter of the policy and theinsured barred from

making aclamagaing theinsurance company. If, however, theinsurer

cannot point to any prejudice caused by thedday innatification, thenthe

claim is not barred by the insured’ s failure to notify.

With these guidelines in mind, we examine the positions of the parties.

Wefirg condder the*length of dday innatifyingtheinsurer.” Intheindant case, gopelant
Watkinsnotified by telephoneaperson acting on behalf of Colonia -- Mr. Duvall -- during the 6-day
period between the July 26, 1995 accident and the August 1, 1995 letter written by Mr. Duvall.
Furthermore, on October 3, 1997, the same day that Mr. Barrett was served with acopy of the civil
complant for damages, counsd for the gopdlant mailed acopy of the complant and the return of summons
to Colonial.

The questionwe must congder under Voshd is*“thereasonablenessof theddlay.” The
question of whether an insurance company was natified within areasonabletime periodis, generdly, a
guestionfor thefinder of fact. Voshel, 189 W.Va. at 124, 428 S.E.2d at 545; Youler, 183W.Va. at
561, 396 SE.2d a 742. Wefind nothing in the record to suggest that the gppellant’ stelephone cdl to
Colonial 6 days after the accident was unreasonable. We also find nothing to suggest anything
unreasonable about the gppdlant malling acopy of the complaint to theinsurance company onthe same

day asit was served upon Mr. Barrett.”

Colonid arguesinitshrief thet “the Appellant did not provide Colonid with any natice of thefiling
(continued...)
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Becausethe delay appearsreasonable, the burden shiftsto theinsurance company to
show that thedelay in natification prejudiced their investigation and defenseof thecdlaim.” SyllabusPoint
2,Voshd. TheAugust 1, 1995 letter from Mr. Duvall indicatesthat he had “ carefully examined the
drcumgtancesaurrounding thisacddent” and “ after acareful examination of thefacts” could determinethat
Mr. Barrett wasnot ligblefor thecalligon. Itistherefore goparent that gppdlant Watkins phonecdl was
suffident to notify Colonid of theexisenceof adam, such that Colonid could investigatethedam and
determine the extent of itsliability, if any.

Furthermore, repeated phone callsand lettersfrom the gppe lant’ sattorney were met by
|ettersfrom Colonid plainly stating thet Colonid had investigated theclaim, interviewed witnesses, and
determined that itsinsured, Mr. Barrett, wasnot liablefor theaccident. West Virginia sinsurance code
mandatesthat an insurance carrier promptly and thoroughly investigate damsarisng under aninsurance
policy, and prohibitsaninsurance carrier from refusng to pay aclaim“without conducting areasonable
Investigation based upon dl availableinformation.” SeeW.Va. Code, 33-11-4(9) [1985]. Based upon

the existing record, we must presumethat Mr. Duvall complied with our insurance laws, and that he

*(...continued)
of thislawauit, ather persondly or through hiscounsd, until October 3, 1997, over twenty-one (21) months
after the filing of the lawsuit.” Colonial suggests that this 21 month delay was unreasonable.

Colonid’ sargument isabsurd. Colonid received notice of thelawsuit a the sametimeasits
insured, Mr. Barrett. If Mr. Barrett had himself immediately mailed acopy of the complaint to Colonid,
Colonid could not complanit did not recaivetimdy noticeof thelawsuit. Theonly differenceinthiscase
isthat the gppd lant mailed the complaint rather than Mr. Barrett. Wefail to understand how the notice of
alawsuit would have beentimely if Mr. Barrett had donethe mailing, but untimely becauseit wasmalled
by the appellant.
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conducted aprompt and thoroughinvestigation of thegppelant’ sclams. Accordingly, Colonia cannot
now claim it was prejudiced by an inability to investigate the appellant’s claims.

Therefore, because Colonid cannot point to any preudice caused by the method by which
it was natified, the gppdlant’ sdamsagaing Mr. Barrett’ sliability insurance policy are not barred by the
notice provisions of the policy.

Accordingly, wehold that thecircuit court erred in granting adecl aratory judgment to

Colonial.
V.
Conclusion
The August 16, 1999 order of the circuit court isreversed, and the caseisremanded for
further proceedings.

Reversed and Remanded.
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