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The Opinion of the Court was delivered PER CURIAM.



SYLLABUS
“Theburden [in aConfrontation Clause anays s is squarely upon the prosecution to
establish the challenged evidenceis so trusworthy thet adversarid testingwould add littletoitsrdiahility.
Furthermore, unlessan affirmative reason ariang from the drcumstancesin which the datement was mede
providesabadsfor rebutting the presumption that aheersay Satement isnot worthy of rliancea trid, the
Confrontation Clause requires excluson of the out-of-court satement.” Syllabus Point 13, In Interest

of Anthony Ray Mc., 200 W.Va. 312, 489 S.E.2d 289 (1997) (citation omitted).



Per Curiam:

l.

Intheingtant case, James Allen Baylor apped s his conviction of maiciousassault, a
violation of W.Va. Code, 61-2-9[1978]. A jury convicted Mr. Baylor of thisoffensebased on evidence
that Mr. Baylor had kicked Jason Trickett in the face and head. Thekicking occurred at
thehouseof aneighbor of Mr. Baylor. Mr. Trickett and afriend had snesked into Mr. Baylor’ sneighbor’'s
housefor asecret, early-morning rendezvouswith the neighbor’ sdaughter and her girlfriend. After the
neighbor caught the“ night vistors” Mr. Baylor and others cameto the scene. A seriesof eventsthen
occurred -- events about which therewas conflicting testimony. Theseeventsleft Mr. Trickett badly
injured.

Asareault of these events, the datefiled araft of crimind charges (including kidnaping)
againg Mr. Baylor, hisneighbor, and others. All of these charges-- except the one charge of mdicious
assault againg Mr. Baylor -- weredther dropped, dismissed by thetrid court, or found by ajury to benot
proven.

Mr. Baylor arguesthat hisconviction should beoverturned and thet he should beawarded
anew tria becausethetrid court admittedinto evidence, over Mr. Baylor’ stimely objection, two pages
of medical records arising from the post-incident hospital treatment of Mr. Trickett.

Specificdly, the medicd records contained awritten Satement by an emergency room
physdantotheeffect that Mr. Trickett had suffered abroken nose. The physdan who made the Satement

was not avalableat Mr. Baylor' strid to be cross-examined, dthough he had been ligted asa State' s
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witnessand the State had tried to subpoenahim. Mr. Baylor’ scounsd contends (and the State does not
disoutethis) that he, counsd, had been surprised by the physician’ s non-gppearance asawitness, and that
counsal could not himself obtain the in-person trial testimony of the physician.

Mr. Baylor objected to the admission of these medical recordsas (1) containing
Inadmissible hearsay, under theWest Virginia Rules of Evidence; and (2) asevidencethat violated
Mr. Baylor’s constitutional right to confront the witnesses against him. Thedrout court goparatly
dlowed themedicd recordsto comeinto evidence and to go to thejury on the groundsthat the records
met the “businessrecords’ exception to the hearsay rule -- West Virginia Rules of Evidence, Rule 803
(6) -- that states:

Thefollowing are not excluded by the hearsay rule, even though the

declarant is available as awitness:
*k*

(6) Records of Regularly Conducted Activity. A memorandum, report,
record, or datacompilation, in any form, of acts, events, conditions,
opinions, or diagnoses, made a or near thetime by, or from information
transmitted by, aperson with knowledge, if kept in the course of a
regularly conducted businessactivity, andif it wastheregular practice of
that busness activity to make the memorandum, report, record, or data
compilation, al asshown by the testimony of the custodian or other
qualified witness, unlessthe source of information or the method or
circumstancesof preparationindicatelack of trusworthiness. Theterm
“business’ asused in this paragraph includes business, institution,
associaion, profession, occupation, and caling of every kind, whether or
not conducted for profit.



.

The Siate arguesthat themedical recordsin question fit into the language of the foregoing-
quoted “business records’ exception to the evidentiary rule againgt hearsay -- and that therefore the
physician’s statement in the records was not inadmissible hearsay.

However, the existence of ahearsay exception -- and wedo not intimatein any way by
our discusson that wefind that the physician slatement did fit within this exception -- doesnot end the
admissibility inquiry inacriminal case. The admissibility of therecordsis also governed by the
congtitutional protection that is explicitly provided by Article 11, Section 14 of the West Virginia
Condtitution: “Indl suchtrids, theaccused shdl befully and plainly informed of the character and cause
of theaccusation, and be confronted with thewitnessagaing him. . .” -- dso known asthe“ Confrontation
Clause.”

Aswerecently stated in In Interest of Anthony Ray Mc., 200W.Va. 312, 318 489
S.E.2d 289, 295 (1997) (emphasis added):

When one examinesthe relaionship between the hearsay rulesand the

congtitutiona right of confrontation, the smilarity of their underpinningsis

evident. The hearsay rule operatesto preservethe ability of aparty to

confront the withesses againgt himin open court. The Confrontation

Clause doesthe samefor an accused inacrimind case. Whilesamilar,

this Court has carefully guarded their distinct functions. In

Sate v. James Edward S, 184 W.Va. 408, 400 S.E.2d 843 (1990),

Justice Miller cautioned that merely because a hearsay exception

allows the introduction of evidence, the Confrontation Clause

guestion is not necessarily resolved. The court stated:

Althoughwe have recognized that hearsay rulesand the
Confrontation Clause are generdly desgned to protect

similar values, we have also been careful not to
equate the Confrontation Clause’'s prohibitions
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with the general rule prohibiting the admission
of hearsay statements.... The Confrontation Clause,
in other words, barsthe admisson of someevidencethat
would otherwise beadmissible under an exceptiontothe
hearsay rule. (Internd quotationsand ditationsomitted.)
James Edward S, 184 W.Va. at 414, 400 S.E.2d at 849.
We also stated, in Syllabus Point 13 of In Interest of Anthony Ray Mc., supra:
“The burden [in a Confrontation Clause andys g issquardly upon the
prosecution to establish the chalenged evidenceis so trustworthy that
adversarid tesing would add littleto itsrdiahility. Furthermore, unlessan
afirmative reason arigng from the drcumstancesin which the Satement
was made provides abasisfor rebutting the presumption that ahearsay
statement isnot worthy of reliance at tria, the Confrontation Clause
requires exclusion of the out-of-court statement.”
(Citation omitted.)
The Siatefurther arguesthat we nesd not adaress the hearsay exoegption and Confrontation
Clauseissues. The State contends that even assuming arguendo that the physician’ s Satement was
inadmissble hearsay or violaive of Mr. Baylor’'s Confrontation Clauserights, the effect on Mr. Baylor's
conviction of the statement was negligible.
Inresponseto thisargument, Mr. Baylor contendsthet akey issueinthetrid waswhether
Mr. Baylor’ saleged atack on Mr. Trickett was“mdicious” Mr. Baylor arguesthat the tatement that
Mr. Trickett hed suffered abroken nose could have weighed heavily inthejury’ sddiberationson thisissue
-- and that Mr. Baylor’ scounsd’ singhility to cross-examinethedoctor onthe Satement might have made
adifference at trial.

However, upon afull review of thetrid record, Mr. Baylor' sargument onthispoint isnot

persuasive.



Attrid, Mr. Baylor denied that hehed attacked or injured Mr. Trickett at dl. Mr. Baylor
suggested that Mr. Trickett might have been injured during ascuffle with other people a the scene. The
jury -- aswastheir right -- disbelieved Mr. Baylor’ sversion of events. They found, on the basis of
eyewitness testimony, that Mr. Baylor had attacked Mr. Trickett and had caused hisinjuries.

Additiondly, therewas sgnificant evidence-- far more probative than the brief physdan’s
Satement inthemedica records-- tending to show the actud severity of Mr. Trickett’sinjuries. Color
photographsweretaken of Mr. Trickett after theincident, showing substantia bruising, swelling, and
digfigurement of Mr. Trickett’ sface. Severd witnessestegtified that blood covered Mr. Trickett' sfaceand
head after hewas attacked -- and d 5o tedtified about the suffering that Mr. Trickett experienced asaresult
of hisinjuries.

When compared to the other evidence at trid that tended to prove the severity of Mr.
Tricket sinjuries-- evidencethat inferentialy tended toproveMr. Baylor' s“mdice’ incausngtheinjuries,
see Satev. Scotchel, 168 W.Va. 545, 554-55, 285 S.E.2d 384, 390 (1981) -- the physician’ s brief
datement inthemedica records, noting thet Mr. Trickett had abroken nose, wasa themog aminor “blip”
on the jury’s evidentiary radar screen.

If our review of therecord suggested thet the physcian’ sstatement inthemedicd records
in question had arguably madeamaterid contributionto Mr. Baylor' sconviction of maiciousassault, we
would need to conduct amoredetaled andysisof thetria court’ srulingontherecords admisshility. See,
e.g., Naumv. Halbritter, 172 W.Va. 610, 309 S.E.2d 109 (1983) (out-of-court statements by
deceased progtitute that she had sexua relations with prosecuting attorney were not admissiblein

prosecution of prosecutor for false swearing, because of Confrontation Clause).
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However, despitethewd |-presented argumentsof Mr. Baylor’ scounsd tothecontrary,
thereissmply no reason to believe that the physician’ s statement in the medical records congtituted
anything but deminimissurplusageinthe State scaseagaing Mr. Baylor. Nofurther andyssistherefore

necessry. Itisclear tousthat thecircuit court did not commit reversible error in admitting the medica

records in question.

1.
For the foregoing reasons, the judgment of the circuit court is affirmed.

Affirmed.



