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The Opinion of the Court was delivered PER CURIAM.



SYLLABUS

“A mation for summary judgment should be granted only whenit isclear that thereisno
genuineissue of fact to betried and inquiry concerning thefactsisnot desirableto darify the gpplication
of the law.” Syllabus Point 3, Aetna Casualty and Surety Company v. Federal Insurance

Company of New York, 148 W. Va. 160, 133 S.E.2d 770 (1963).



Per Curiam:

Thisisan goped by Timothy Hafer from an order of the Circuit Court of Berkdey County
rg ecting hispetition to set asdeatrustee’ ssde. Inrgecting the petition, the circuit court granted the
respondentssummary judgment. Mr. Hafer, inthe present proceeding, contends, among other things, thet
asamaiter of law, thetrusteg’ ssd e which he sought to have sat asdewasimproperly conducted and that
the pricerecaived by thetrusteewasgrosdy inadequate and that thetria court, under the circumstances,

erred in refusing to grant him the relief which he sought.

l.
FACTS
IN1987, agroup of individuds, including theagppd lant Timothy Hefer, acting as*K.T.L.
Partnership” purchased aparcd of red estatelocated in Martinsburg, West Virginia, for $22,000. The
slers Howard W. Callinsand Margaret L. Callins, loaned “K.T.L. Partnership” $20,900 of the $22,000
purchaseprice. Asaconsequence, the partnersexecuted anote payabletothesdlers, and d so executed
adeed of trugt to securetheloan. Martingburg atorneys John L. Van Metre, J. and Lucien G. Lewin
were named astrusiees under that desd of trust. Thedeed of trust contained language which spedified how
substitute trustees might be appointed. The substitution language stated:
20. Subgtitute Trustee. Lender at itsoption may fromtimetotime,
without notice, remove any person or persons herein or hereafter
designated as Trustee and appoint asuccessor Trusteeto any Trustee
gpopointed herein or heresfter by aninstrument recorded in any County in

which this Deed of Trust isrecorded. Without conveyance of the
Property, the successor trustee shdl succeed to dl thetitle, power and
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duties conferred upon Trustee herein and by gpplicablelaw. Trugteeis
hereby authorized to act by agent or attorney intheexecution of thistrugt.

“K.T.L. Patnership,” intime, falled to make certain payments due under thenote, and on
July 30, 1998, Robert Skinner, an atorney, sent letters demanding payment of theloan. Whileit gopears
that Howard and Margaret Callins, the secured parties, may have authorized Mr. Skinner to takethis
action, noingrumentwas, a that time, recorded in Berkd ey County subdtituting Mr. Skinner for Mr. Van

Metre and Mr. Lewin as trustee under the deed of trust.

On October 2 and October 9, 1998, Mr. Skinner, asserting that he was a substitute
trustee, advertised thesdeof thered estate secured by thedeed of trust inaMatinsburg newspaper, The

Journal. The advertisement announced a“Notice of Subdtitute Trustee s Sde of Vduable Red Edate”

On October 16, 1998, seven days after the last advertisement, Mr. Skinner sold the

property at the advertised sale for $5,000.

At 9:57 am. on October 16, 1998, goproximately one hour after conductingthesae, Mr.
Skinner recorded a*“ Deed of Subdtitution of Trugteg” in the Office of the Clerk of the County Commisson
of Berkdey County. By that document, Howard and Margaret Collinsauthorized Robert Skinner to act

astrustee in place of John L. Van Metre and Lucian Lewin.



Following thefored osuresde, Mr. Skinner indituted adeficency prooeeding inthe Circuit
Court of Berkdley County. Inthat proceeding, Mr. Skinner sought judgment on behdf of Howard and
Margaret Callinsfor over $3,000, theamount of the deficiency inthesde price, together with the cogts of

the sae.

Subsaquently, in February 1999, Timothy Hafer, the gppdlant in the present proceeding,
Indituted an action in the Circuit Court of Berkdey County to st asdethetruseg ssde. Inthecomplaint
ingtituting the action, Mr. Hafer aleged that the sdle had not been conducted in accordance with the
provisonsof theWest VirginiaCoderdating to trustee ssales, and that the sde had violated the West
VirginiaConsumer Credit and Protection Act. He also claimed that the price received was grossly

Inadequate.

Following theinditution of Mr. Hafer’ saction, various documentswerefiled, and on June
10, 1999, counsd for Mr. Skinner moved for summary judgment. His motion was accompanied by a
memorandum of law and eght exhibits. Mr. Hafer filed acounter-maotionfor summary judgment and a

memorandum in opposition.

The Circuit Court of Berkeley County took the motionsfor summary judgment under
consderation, and by order dated July 22, 1999, granted Mr. Skinner’ smoation. The court ruled solely
onthebagsof the pleadingsand the documentsfiled without conducting ahearing. In granting summeary

judgment, the circuit court found, among other things, that: “The undisputed evidence shows that
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Respondent Successor Trustee Robert R. Skinner, Esg. compliedwithdl gpplicableprovisonsof West

Virginialaw in conducting the trustee sale of the subject property . .. ."

Itisfromthe grant of summary judgment that Timothy Hafer now gppeds. Heargues,
among other things, that Robert Skinner was not authorized to act astrustee a thetime of thesde. Mr.
Skinner, onthe other hand, arguesthat thereis no genuineissue of materia fact that he, as subgtitute
trustee, complied withthe gpplicable provisonsof West Virginid slaw governing fored osuresand thet Mr.

Hafer’s challenge to the foreclosure sale is without merit.

.
STANDARD OF REVIEW

ThisCourt hasindicated that asummeary judgment should be reviewed denovo. Painter
v. Peavy, 192 W. Va. 189, 451 SE.2d 755 (1994). The Court hasasoindicated that: “A motion for
summary judgment should be granted only when it isdear that thereisno genuineissue of fact to betried
andinquiry concerning thefactsisnot desirableto darify the gpplication of thelaw.” SyllabusPoint 3,
Aetna Casualty and Surety Company v. Federal Insurance Company of New York, 148
W.Va 160, 133 SE.2d 770(1963). Ladly, the Court has stated that in determining whether thereisa
genuineissue of materid fact inacase, the Court will congrue thefectsin thelight most favorableto the
losing party. Alpine Property Owners Association, Inc. v. Mountaintop Development

Company, 179 W. Va. 12, 365 S.E.2d 57 (1987).



DISCUSSION

Ashasbeen previoudy stated, Mr. Hafer claims, on appedl, that Mr. Skinner was not
authorized to act astrustee at thetime he conducted the saleinvolved in the present case, and he argues

that, under the circumstances, the trial court should have set aside the sale as an invalid sale.

Theundisputed facts of thiscase show that inthe deed of trust which the K.T.L. partners
ggned, John L. Van Metre, J., and Ludan Lewin were gppointed trustees. Assuch, Mr. Van Metreand
Mr. Lewin had authority to conduct an gppropriate sde under thedeed of trust. Theundigputed factsaso
show that the deed of trust contained a subdtitution-of -trustee d ause authorizing asubditution to be made
by filing aningrument inthe office of the County Clerk of Berkdley County and that such aningrument was
filed subdtituting Mr. Skinner for Mr. Van Metreand Mr. Lewin, but thet it wasfiled only after the sdle had
been completed. Since, aswill hereafter be discussed, the Court bdievesthat thesearethefactsgoverning
the disposition of thiscase, and since these facts are not in dispute, the Court believesthat summary
judgment, from aprocedura point of view, was gopropriate under the rule st forth in Syllabus Point 3 of
Aetna Casualty and Surety Company v. Federal Insurance Company of New York, supra.
However, aswill hereafter gppear, the Court believesthat the ultimate conclusion reached by the circuit

court was erroneous.



West Virginialaw recognizesthat under certain circumstances, it may be necessary or
desrablefor thereto beasubdtitution of trusteesunder adeed of trust. When suchacdrcumatancerises,
W. Va Code 44-14-1 specifieshow asecured party, or asurety, may accomplish thesubstitution. A
portionof W. Va Code44-14-1, W. Va. Code 44-14-1(a), authorizesacircuit court, upon motion of
an appropriate party, to appoint asubstitute trustee. A second portion, W. Va. Code 44-14-1(b),
providesan dternative procedure, which may goply in certain circumstances, and which will relievethe
party seeking substitution of the burden of going to court. That statutory section specifically provides:

(b) Asan dternative to the method of substitution provided for in

subsection (a) of thissection, in the case of atrust deed to secure adebt

or obligation if thetrust deed doesnat by itsterms prescribeamethod for

subdtitution, the party secured by thetrust deed, or any surety indemnified

by the deed, or the assignee or personal representative of any such

secured party or surety has the authority, in the event of such death,

remova, declination, resignation, refusal or inability asisdescribedin

subsection (8), to subditute atrustee or trusteesin the place of the trustee

or trustees named in such instrument, independent of any court action

otherwise required by the provisions of subsection (a).

W. Va. Code 44-14-1(b).

A careful reading of this section suggeststhat it actualy contemplates two possible
gtuaions thefirg whereatrust deed prescribesamethod for subtitution, and thesecond “if thetrust deed
does not by itsterms prescribe amethod of subdtitution.” If thetrust deed does not prescribe amethod
of subgtitution, W. Va. Code 44-14-2(b) statesthat asubgtitution may be made by mailing copiesof a
noticeof subdtitutionto certainindividuasand by presenting “theorigind of such naticetothederk of the

county commissioninwhose officethetrust deed isrecorded, causing such noticeto berecorded and



indexed in agenerd lien book or other such gppropriate book wherein trust deeds or assgnments of trust

deeds arerecorded.” W. Va Code 44-14-2(b).

Inthe present case, no party requested that the court appoint asubgtitute trustee under
W.Va. Code44-14-1(a). Rather, thedternative gpproach was used, and sincethe deed of trust by its
own terms prescribed amethod of subgtitution, the Court believesthat the vdidity of the subgtitutionis

governed by those terms.

As has been gated previoudy, Item 20 of the deed of trust hasa* Subgtitute Trustee”
provision, and that provison saes, inrdevant part, “Lender . .. may . . . gopoint asuccessor Trudee.

.. by an instrument recorded in any County in which this Deed of Trust is recorded.”

ThisCourt believesthat the clear meaning of thislanguageisthat the subgtitutioniis, or
would be, accomplished when the gppropriate noticeis, or hasbeen recorded in the gppropriate county,

Berkeley County.

Thereisno disputethat thefacts show that no notice of the substitution of Mr. Skinner as
trugeefor Mr. Van Metreand Mr. Lewin wasfiled in the Office of the Clerk of the county Commisson
of Berkdey County until after the deed of trust sdewas conducted. They, in effect, show that Mr. Van

Méereand that Mr. Lewin werethetrugess a the time of the sde and that no subgtitution of Mr. Skinner



had yet been accomplished, and that asaconsequence, Mr. Skinner lacked authority to act astrustee at

the time of the sale or to sell the property in accordance with the terms of the deed of trust.

Inview of this, thisCourt bdievesthat thetrid court should have st esdethetrudeg sde

asanullity and that the court’ s refusal to do so constituted reversible error.

The Court notesthat Mr. Hafer makes anumber of other assgnments of error. For
indance, he damsthat the e violated the West Virginia Consumer Credit and Protection Act, W. Va
Code 46A-1-101, et seg. Thisclam iswithout merit Snce the Consumer Credit and Protection Act
covers only “consumer” loans, and a“consumer loan” is defined by W. Va. Code 46A-1-102(15) as:

“Consumer loan” isaloan made by aperson regularly engagedin the
business of making loans in which:

(a) The debtor is a person other than an organization; . . .

Theloan in the present case was made to “K.T.L. Partnership,” an organization.

Theremander of Mr. Hefer’ sassgnmentsof eror rdaeto thenatice given of thetrugteg' s
sdeinthe present case, aswell asthe adequacy of the pricereceived at the sde. Sincethe Court has
dready concluded that the trustee lacked authority to conduct the sale, Sncethelaw rdaingto noticeis
rather clearly spelled outin West Virginid sstatutesand sincethe law relating to adequacy of priceis

discussed in other opinions, the Court believesthat it is unnecessary to discuss those points here.



For thereasons sated, the judgment of the Circuit Court of Berkdley County isreversed,
andthiscaseisremanded with directionsthat the circuit court set asdethetrusteg ssdeinvolvedinthis

case.

Reversed and remanded with directions.



