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SYLLABUSBY THE COURT

1. “Wes VirginiaRulesof Crimind Procedure, Rule 11, givesatrid court discretion
torefuseapleabargan.” SyllabusPoint 5, Satev. Guthrie, 173 W.Va. 290, 315 S.E.2d 397 (1984).

2. “A court’ sultimate discretion in accepting or rgecting apleaagreament iswhether
it iscongstent with the public interest in thefair adminigtration of justice” Syllabus Point 4, Myersv.
Frazier, 173 W.Va 658, 319 S.E.2d 782 (1984).

3. “Asto what ismeant by apleabargain being in the public interest in the fair
adminigration of judtice, thereistheinitid congderation that the pleabargain must befound to have been
voluntarily andintelligently enteredinto by thedefendant and that thereisafactud basisfor hisguilty plea
Rule 11(d) and (f). Inaddition to thesefactors, which enureto the defendant’ s benefit, we believe that
condderation must be given not only to thegenerd public’ s perception that crimes should be prosecuted,
but to theinterests of thevictimaswell.” SyllabusPoint 5, Myersv. Frazier, 173 W.Va. 658, 319
S.E.2d 782 (1984).

4, “A primary test to determinewhether apleabargain should be acoepted or rgected
isinlight of the entire criminal event and given the defendant’ s prior crimina record whether the plea
bargain enables the court to dispose of the casein amanner commensurate with the seriousness of the
crimina charges and the character and background of the defendant.” Syllabus Point 6, Myersv.
Frazier, 173 W.Va 658, 319 S.E.2d 782 (1984).

5. When acrimind defendant and the prosecution reach apleaagreement, itisan
abuse of discretion for the circuit court to summarily refuse to consider the substantiveterms of the

agreement solely because of the timing of the presentation of the agreement to the court.






Starcher, Justice:

On gpped, Evan Sears (“ Sears’) dlegesthat thejudge of the Circuit Court of Berkdey
County erred by refusing to examine the substance of a pleaagreement reached between Searsand the
county prosecutor, eecting instead to follow a“locd rule’ prohibiting pleaagreements submitted after
pretrid hearings. For reasons explained inthisopinion, wereversethedecison of thecircuit court and

remand this matter for further proceedings.

l.
Facts & Background

On November 5, 1998, Searswasindicted for the offenses of aggravated robbery* and
battery.? At sometimeafter theindictment, but beforeapretria hearing held onMarch 19, 1999, pursuant

to Rule 11 of the West Virginia Rules of Criminal Procedure?

In violation of W.Va. Code, 61-2-12 [1961].
’In violation of W.Va. Code, 61-2-9(c) [1978].

%W.Va.R.Crim.P. Rule 11 provides, in pertinent part:

(&) Alternatives-- (1) In Generd. -- A defendant may plead not guilty,
guilty, or nolo contendere. If a defendant refuses to plead or if a
defendant corporation failsto gppear, the court shdl enter apleaof not
guilty.

(2) Conditiond Pleass. - With the gpprova of the court and the consent
of the state, adefendant may enter aconditional pleaof guilty or nolo
contendere, resarving inwriting theright, on gpped from thejudgment, to
review of the adverse determination of any specified pretrid motion. A
defendant who prevails on gpped shdl be dlowed to withdraw the plea

(b) Nolo Contendere. -- A defendant may plead nolo con-tendere

(continued...)



%(...continued)
only with the consent of the court. Such apleashal be accepted by the
court only after due consideration of the views of the partiesand the
interest of the public in the effective administration of justice.

(c) Adviceto Defendant. -- Before accepting apleaof guilty or nolo
contendere, the court must addressthe defendant persondly in open court
and inform the defendant of, and determine that the defendant
understands, the following:

(1) Thenature of the chargeto which the pleaiis offered, the mandatory
minimum pendty provided by law, if any, and themaximum possible
penalty provided by law; and

(2) If the defendant is not represented by an atorney, theat the defendant
has the right to be represented by an attorney at every stage of the
proceeding and, if necessary, one will be appointed to represent the
defendant; and

(3) That the defendant hastheright to plead not guilty or to persstinthet
pleaif it hasdready been made, and thet the defendant hastheright to be
tried by ajury and at that trid theright to the assstance of counsd, the
right to confront and cross-examine adversewitnesses, theright against
compelled self-incrimination, and the right to call witnesses; and

(4) Tha if apleaof guilty or nolo contendereis accepted by the court
therewill not be afurther tria of any kind, so thet by pleading guilty or
nolo contendere the defendant waives theright to atrial; and

(5) If the court intendsto question the defendant under oath, on the
record, and in the presence of counsd about the offense to which the
defendant has pleaded, that the defendant'sanswers may later be used
against the defendant in a prosecution for perjury or false swearing.

Thecourt shdl dso inquire asto whether the defendant'swillingnessto
plead guilty or nolo contendereresultsfrom prior discussonsbetweenthe
attorney for the state and the defendant or the defendant's attorney.

(e) Plea Agreement Procedure. -- (1) In Generdl. -- The attorney
for the state and the attorney for the defendant or the defendant when
acting pro se may engagein discussonswith aview toward resching an
agreement that, upon theentering of apleaof guilty or nolo contendereto
acharged offense or to alesser or related offense, the attorney for the
state will do any of the following:

(A) Move for dismissal of other charges; or

(B) Make arecommendation or agree not to oppose the defen-dant's

(continued...)



the prosecutor offered to alow the defendant to plead guilty to unlawful wounding.* Searsdid not
immediatdy accept this pleaoffer. Pre-trid matterswere condluded on Friday, March 19, 1999, and the
case was set for trial on Tuesday, March 23, 1999.

On Monday, March 22, 1999, counsdl for Sears contacted the prosecuting attorney
informed her that hisclient had decided to accept the pleaoffer. Counsd for Searsasked the prosecutor
If shewould appear with him before the dircuit court judge to inquireif they could proceed with the plea
agreement. Although the prosecutor agreed to gppear beforethecircuit judgewith defense counsd, she
advised defense counsdl that she believed thejudgewould not accept anegotiated pleasubmitted so dose

to thetria date.

%(...continued)
request, for aparticular sentence, with the understanding that such
recommendation or request shall not be binding upon the court; or
(C) Agreethat aspecific sentenceisthe gppropriate digoogtion of the
case;, or
(D) Agreenot to seek additiond indictmentsor informationsfor other
known offenses arising out of past transactions.
The court shall not participate in any such discussions.

*As defined in W.Va. Code, 61-2-9 [1961].
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Following thisconversation, counsd for Searsand the prosecuting attorney® appeared
beforethecircuit court judge, and abrief hearing was conducted concerning the pleaagreement. Atthe
beginning of the hearing, thejudge asked why the defendant was not present. Counsdl for Searsinformed
thejudge that while the defendant was not present, he was available to cometo court that afternoonif the
judge so dedired. Defense counsd advised the court that his client had accepted the plea offer made by
the prosecutor, and asked that inlieu of convening thefollowing morning for ajury trid, that the parties
appear before the court for the defendant’ s entry of a guilty plea.

Thejudge asked the prasecutor if therewere any witnesses scheduled to gppeer thet were
not loca. The prosecutor informed the judge that sheintended to call only three witnesses, two police
officersand thevictim, and thesewitnesseswered | loca. Counsdl for Searsargued that thejury was
generdly not caled until after 5:00 p.m.; consaquently, it would not beinconvenient tothejurorsto cance

the tridl.

*The prosecutor did not urgethecircuit court to either acoept or rgject the request of Searsto enter
hisplea. When questioned by the court concerning her position, the prosecutor replied that shewould do:
“. .. [w]hatever the Court directsmeto do, | don't have aproblem ether
direction. Thisjustisonel know the Court’ sposition whenit comesto
thiskind of situation. That iswhat | advised him Friday when we
completed the pre-trid andthat iswheat | advised [counsd for Searg). My
undergtanding onceyou finishpre-trid or arein pre-trid, unlessyou are
pleading straight up totheindictment with penitentiary sentence atached
toit, you'regoingtotrid. That hasawaysbeen my undersanding of the

Court’ s position.



Thecourt rgected thereques, gating “it redly blowsour wholeschemewhenwedothis,
letting thisgo late, becauseit encourages peopleto just pleed later and later when we permit something like
this and then it makes it harder for us to control our docket.”

Thetrid wasconducted thefollowing day beforeajury, and Searswasfoundguilty onbath
charges. Searswas subsequently sentenced to aperiod of 60 yearson the charge of aggravated robbery
and 1 year on the charge of baitery with these sentencesto run consecutively for atotd of 61 years: This

appeal followed.

Il.
Discussion

Weexaminethismetter under ade novo sandard of review. “Wheretheissue on apped
fromthedrcuit court isdearly aquestion of law or involving an interpretation of agtatute, we goply ade
novo standard of review.” SyllabusPoint 1, Chrystal RM. v. Charlie A.L., 194 W.Va. 138, 459
S.E.2d 415 (1995).

In our country, it haslong been recognized that pleabargaining “isan essentid component
of the adminigration of justice.” Santobello v. New York, 404 U.S. 257, 260, 92 S.Ct. 495, 498, 30
L.Ed.2d 427, 432 (1971). However, defendants do not have an absolute right to have aguilty plea
accepted. “Wes VirginiaRulesof Criminad Procedure, Rule 11, givesatrid court discretiontorefusea
pleabargain.” SyllabusPoint 5, Satev. Guthrie, 173 W.Va. 290, 315 S.E.2d 397 (1984). “Thereis
no absol ute right under either the West Virginiaor the United States Constitutionsto pleabargain.

Therefore, acircuit court doesnot haveto accept every condtitutiondly vaid guilty pleamerdly because



adefendant wishessoto plead.” Syllabus Point 2, Sate ex rel. Brewer v. Sarcher, 195W.Va 185,
465 SE.2d 185 (1995). “A court may rgect apleaiin exercise of sound judicid discretion.” Santobdllo,
404 U.S. at 262, 92 S.Ct. at 498, 30 L.Ed.2d at 433.

Our Rule 11 ismodeled after Rule 11 of the Federal Rules of Criminal Procedure
and provides adetailed set of tandardsand proceduresto govern the pleabargain process. Myersv.
Frazier, 173 W.Va. 658, 664, 319 S.E.2d 782, 788 (1984).

InMyerswe stated that “[a] court’ sultimatediscretion in accepting or rgecting aplea
agreament iswhether it iscongstent with the publicinterest inthefair adminigtration of justice” Syllabus
Point 4, Myers, supra. To assist courtsin determining what the public interest would be, we stated:

Astowhat ismeant by apleabargain beinginthe publicinterestinthe

far adminidration of judice, thereistheinitial congderation thet theplea

bargain must befound to have been voluntarily and intelligently entered

into by the defendant and thet thereisafactud bassfor hisguilty plea

Rule 11(d) and (f). Inaddition to these factors, which enure to the

defendant’ sbenefit, we bdievethat cong deration must begivennot only

to the generd public’ sperception that crimes should be prosecuted, but

to the interests of the victim as well.

A primary test to determinewhether apleabargain should be accepted

or rgectedisin light of theentirearimind event and given the defendant’s

prior crimind record whether the pleabargain enablesthe court to digpose

of the casein amanner commensuraewith the seriousness of thearimind

charges and the character and background of the defendant.

Syllabus Points 5 and 6, Myers, supra.
The crux of Rule 11 and our case law is that the decision to accept or reject aplea

agreement isvested inthe discretion of thetria court. Myers, 173 W.Va. at 665, 319 SEE.2d a 789;

Brewer, supra, 195W.Va. at 192, 185 SE.2d at 192. Inthewords of Cardozo, discretion must be



“methodized by andogy, disciplined by system.” The Nature of the Judicial Process, 139 (1921).
Justice Frankfurter wrotein aseparate opinionin Brownv. Allen, 344 U.S. 443, 496, 73 S.Ct. 397,
441,97 L.Ed. 469,  (1953), that “[d]iscretion without acriterion for itsexerciseisauthorization of
arbitrariness” Black' sdefinesjudicid discretion, inpart, as“theexerciseof judicid judgment, based on
factsand guided by law, or the equitable decison of what isjust and proper under the circumstances.”
Black’'s Law Dictionary 467 (6th ed. 1990).

A review of therecord before usindicatesthat thetrid judgedid not utilize hisdiscretion.
Rather, it gppearsto usthat thetrid judge divested himsdlf of hisentrusted discretion with respect tothe
meritsof thepleaagreement, and adhered toa“locd rul€’ of hisown making prohibiting pleaagresments
after pretria hearingswere concluded.® Theexplanation that thejudge gavefor refusing to examinethe
meritsof the pleaagreement wasthat if he accepted thisplea, it would encourage other peopleto plead

|ate and that this would “make it harder for us to control our docket.”

®Therecord does not contain acopy of thisloca rule, nor did either party indicatethat thisrule has
been submitted to this Court for approval pursuant to Rule 1.02 of theWest Virginia Trial Court
Rules. Wepoint out that al locd rulesarevoid if they are not gpproved by this Court pursuant to Rule
1.02, which provides:
All circuit court locd rules, including loca procedures and standing
ordershaving theeffect of locd rules, enacted beforeduly 1, 1999, which
areinconsstent with these Trid Court Rules or other rules of court are
hereby repealed.
Any exiding drcuit court locd rulenot in conflict withthese Tria Court
Rulesor other rules of court must betimely submitted to the Supreme
Court of Appedsinaccordancewith TCR 1.03. Saidruleshdl remain
in effect until it isregjected by order of the Supreme Court of Appedls.
Any exigting locdl rulewhich isnot submitted to the Supreme Court of
Appeals prior to September 1, 1999, shall be repealed, effective
September 1, 1999.



Whilecontralling the court’ sdocket isagod which with we can sympethize, the“locd rule’
goparently permitted adefendant to plead guilty after pretrid hearings if he pled guilty “straght up to the
indictment.” 1If thedefendant had pled guilty ontheday beforetrid “ straight to theindictment” or pursuant
to the pleaagreement -- thejury would, in either event, have been cdled after 5:00 p.m. and indructed not
to report to court thefollowing day. \Wedo not see, therefore, how this particular “local rule’ would help
control the docket.

We hold, therefore, that when acrimina defendant and the prosecution reach aplea
agreement, it isan abuse of discretion for the drcuit court to summarily refuseto consder the substantive
terms of the agreement solely because of the timing of the presentation of the agreement to the court.

Sncewe have not addressad thisissue previoudy, it isindructive to examine the law from
other gatesand federd courts. Arizonahasruled thet alocd rule, smilar to theonein the case before us,
wasimproper, becauseit prohibited thetrid judge from exercising the discretion granted him. InHare
v. Superior Court, 133 Ariz. 540, 652 P.2d 1387 (1982), the Court reasoned that atrial judgeis
granted discretion under Arizona scrimina statuterdating to pleaagreements’ to acogpt or rgject aplea
agreement and that no loca rule could properly be created that prohibited the exercise of thisdiscretion.
Hare 133 Ariz. at ___, 652 P.2d at 1389.

Our holding today dsofollows severd federd courtsthat have held that, pursuant to Rule
11 of the Federal Rulesof Criminal Procedure, atrial court must utilize discretion while examining

a proposed plea agreement.

The Arizona statute is substantially the same as our Rule 11.
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In United Satesv. Robertson, 45 F.3d 1423 (10th Cir. 1995), thetria court regjected
alag minute pleaagreement pursuant toalocd rulethat required al pleanegatiationsbe presented nolater
than 10 daysprior totrid. Thelocd ruled provided thet if apleaagreement wasnot presented timely, the
defendant had the option to either plead guilty totheindictment or gototrid. Onapped, the Tenth Circuit
held thet the rgection of the pleaagreement on that basswas an abuse of discretion. Robertson 45 F.3d
at 1438-1439.

The court in Robertson additiondly held that “in order to insure [ courts] exercise sound
judicid discretion. . . courtsmust st forth, ontherecord, the prosecution’ sreasonsfor framing thebargain
and the court’ s justification for rejecting it.”® Id. at 1438.

Similarly inUnited Satesv. Shepherd, 102 F.3d 558 (D.C.Cir. 1997), the United
States Court of Appedsfor the Didrict of Columbiaheld that atrid court had abused its discretion when
the court rejected a plea agreement, due to its timing, when it was submitted on the first day of trial.

Becausewefind that thediscretion granted totrial courtspursuantto Rule 11 isavauable
trugt that should not be discarded for the sake of expediency, webdievethat the reasoning and andyss

set forth in Hare, Robertson, and Shepard is the appropriate standard to follow.’

®The Court in Robertson joined other federal courtsthat requiretria court to articulate their
reasonsfor rejecting apleaagreement on therecord. See United Satesv. Moore, 916 F.2d 1131,
1135-1136 (6th Cir. 1990); United Satesv. Miller, 722 F.2d 562, 566 (9th Cir. 1983); United
Satesv. Delegal, 678 F.2d 47, 50 (7th Cir. 1982); United States v. Ammidown, 497 F.2d 615,
623 (D.C.Cir. 1973); United States v. Maddox, 48 F.3d 555, 558 (D.C.Cir. 1995).

*But see Peoplev. Cobb, 139 Cal . App.3d 578, 188 Cal.Rptr. 712 (1983); Peoplev. Grove,
455 Mich. 439, 566 N.W.2d 547 (1997).



[1.
Conclusion

For the foregoing reasons, we reverse the conviction and remand this métter to the circuit
court with ingtructionsto permit Mr. Searsto offer tothe Court hispleapursuant to the pleanegotiation
origindly agreed to by the State. Thedrcuit court isto conduct the proceeding pursuant to Rule 11 of the
W.Va.R.Crim.P. and in conformity with this opinion.*

Reversed and Remanded.

Y n cons deration of the pleaagreement in accordance with the holding in this opinion, the trial
court may not consider the defendant’ s jury trial conviction, as the conviction has been reversed.
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