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SYLLABUSBY THE COURT

1. “Prohibition liesonly to restrain inferior courts from proceeding in causes over
whichthey havenojurisdiction, or, inwhich, havingjurisdiction, they areexceading thar legitimate powers
and may not be used as a substitute for writ of error, appeal or certiorari.” Syl. pt. 1, Crawford v.

Taylor, 138 W. Va 207, 75 S.E.2d 370 (1953).

2. “Whenaprior conviction conditute(s) asatuselement of an offense, adefendant
may offer to stipulateto such prior conviction(s). If adefendant makesan offer to stipulateto aprior
conviction(s) that isastatuselement of an offense, thetria court must permit such gtipulaion and preclude
the gatefrom presenting any evidencetothejury regarding the stipulated prior conviction(s). Whensuch
adipulation ismade, the record must reflect a colloquy between thetrid court, the defendant, defense
counsd and the stateindicating precisely the stipulation and illustrating that the stipulation was made
voluntarily and knowingly by the defendant. To the extent that Satev. Hopkins, 192 W. Va 483, 453
SE.2d 317 (1994) and its progeny arein conflict with this procedure they are expresdy overruled.” Syl.
pt. 3, Satev. Nichols, _ W.Va__,  SE2d__, 1999 WL 1101343 (No. 26009, December

3, 1999).

3. “Our holding in Satev. Armstrong, 175W. Va. 381, 332 S.E.2d 837 (1985)
Isoverruled because it imposes an unnecessary restriction on the use of valid uncounsdled previous

convictions and wefind that under the axth amendment tothe U.S Condtitution and articlel 1, section



14 of theWest Virginia Congtitution, * an uncounssled misdemeanor conviction, valid under Scott [v.
[llinais, 440 U.S. 367, 99 S.Ct. 1158, 59 L.Ed.2d 383 (1979)], because no prison term wasimposed,
isalso vaid when usad to enhance punishment at asubsequent conviction.” Nichols[v. United Sates]
[511] U.S.[738], [749], 114 S.Ct. 1921, 1928, 128 L .Ed.2d 745, 755 (1994).” Syl. pt. 3, Satev.

Hopkins, 192 W. Va. 483, 453 S.E.2d 317 (1994).

4, “A conviction derived from aplea.of nolo contendere may be used for purposes
of thisgtat€e srecidivist sentencing laws.” Syl. pt. 3, Satev. Evans, 203W. Va. 446, 508 S.E.2d 606

(1998).

5. “When atrial judgeis made aware of apossible problem with defendant’s
competency, it isabuse of discretion to deny amotionfor psychiatric evduation. Totheextent Satev.
Arnold, 159 W. Va 158, 219 SE.2d 922 (1975), differsfromthisrule, itisoverruled.” Syl. pt. 4, Sate

v. Demastus, 165 W. Va. 572, 270 S.E.2d 649 (1980).

6. “When atrid judge orders a competency examination under W. Va. Code §
27-6A-1(3) (1983) (Repl. Val. 1999), but theexaminationisnot undertakeninthemanner required by that
Satute, the court must grant asubsequent motion for acompetency eva uation made by the defendant and
order any such examinations as are necessary to comport with W. Va Code § 27-6A-1(a).” Syl. pt. 5,

Sate v. Paynter, 206 W. Va. 521, 526 S.E.2d 43 (1999).



Per Curiam:

Defendant beow Marjorie Webb petitionsfor awrit of mandamusto prevent the Circuit
Court of Roane County from trying her on acharge of third offense shoplifting before dlowing her to
completeapsychiatric evauation. Webb aso chdlengesthevdidity of two prior shoplifting convictions,
Weagreethat Ms. Webb should be ableto compl ete her psychiatric examination before proceeding totria

and grant the writ of mandamus directing the court to require the examination.

l.
BACKGROUND
OnMay 28, 1999, Marjorie Webb, a69-year-old resident of Spencer, West Virginia, was
indictedfor third offenseshoplifting for dlegedly geding someitemsfromagrocery sore. Theindictment

relied upon two earlier incidents of shoplifting, to which Ms. Webb had plead no contest.*

The court gppointed counsd for Ms Webb, who asssted her inentering apleaof not guilty
a ahearing on June4, 1999. OnJuly 6, 1999, counsd requested amenta examination of Ms Webband

the court granted thisrequest. Theredfter, the procedurd higtory of this case becomesacomedy of erors,

Locd policedited Ms. Webb for shoplifting two tomatoes, apackage of sausage, and apackage
of diced ham on September 17, 1997. Shesgned aform pleading no contest to thischargeon September
18, 1997. On May 4, 1998, police charged Ms. Webb with shoplifting two containers of juice. She
signed aform pleading no contest to this charge on May 11, 1998.
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continuances, and missad gopointments. 1n short, athough the court agreed to have Ms. Webb examined

in July of 1999, that examination had still not been completed a full year later.?

After numerousddays, onMay 23, 2000, counsd for Ms. Webb reported thet yet another
gppointment had been madefor theexamination for July 3, 2000, and that Ms. Webbwascongderinga
“negotiated settlement” or plea. The court agreed to continuethe caseuntil June 1, 2000. However, on
that date, Ms. Webb refused to make any sort of negotiated settlement, and as aresult the court set the

case for trial for June 6, 2000.

Ms. Webb filed her petition for aWrit of Prohibition in this Court on June 5, 2000,
requesting that this Court say thetrid below and require the respondent judgeto dlow her to complete
the psychiatric examinaion asprevioudy ordered. In her petition, she dso questionsthevdidity of thethird

offenseshoplifting chargesleveled againg her. Specificdly, Ms. Webb requeststhat thisCourt prohibit

Frg, Ms. Webb'sattorney failed to show at ahearing and had to bereplaced. Theresfter, Ms.
Wehb atended thefirg of two required visitsto complete the menta examination, but missed the second
appointment. This second appointment was then rescheduled by the doctor for January 24, 2000.

Ms. Webb appeared for the January 24, 2000, appointment, but for some reason the doctor’s
officedid not conduct theexamination. The court continued the case until March 13, 2000, and anew
gppointment was set for March 11. Ms. Webb missed that gppointment duetoillnessand the casewas
continued until April 24, 2000, with anew gppointment scheduled for April 8, 2000. Ms. Webb missed
that appointment as well.

The court ordered that the case be continued until May 23, 2000, and that the casewould be set
for trid whether or not the mental examination had been completed. The court o meadeafinding thet the
failure to complete the examination was due to Ms. Webb's lack of cooperation.
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thelower court from requiring her to sandtria onthe charge of Third Offense Shoplifting, and instead

require the lower court to reexamine the validity of the first two shoplifting charges.

For the reasons st forth be ow, we grant awrit of mandamusrequiring the completion of
the psychiatricexamination of Ms, Webb, but wergect Ms Webb' sattack upon thevaidity of her earlier

shoplifting charges.

.
STANDARD OF REVIEW

Wehavelong hddthat, “[p]rohibitionliesonly to restraininferior courtsfrom proceeding
in causes over which they have no jurisdiction, or, in which, having jurisdiction, they are exceading their
legitimate powers and may not be used as asubgtitutefor writ of error, apped or cartiorari.” Syl. pt. 1,
Crawford v. Taylor, 138 W. Va. 207, 75 S.E.2d 370 (1953); accord, Sate ex rel. Garden Sate
Newspapers, Inc. v. Hoke, 205W. Va. 611, 520 S.E.2d 186 (1999). Thusour law placesaheavy
burden on onesaeking thisparticular remedy. “Tojudtify thisextraordinary remedy, the petitioner hasthe
burden of showing that thelower court’ sjurisdictiona usurpationwasclear and indisputableand, because
thereisno adequaterdief a law, theextraordinary writ providestheonly avallable and adequate remedy.”
Sateexrd. Paul B. v. Hill, 201 W. Va 248, 254, 496 S.E.2d 198, 204 (1997) (citation omitted).
However, we ared o avare that we may not dlow judgesto abuse ther discretion: “We grant trid court

judges wide latitude in conducting the business of their courts. However, this authority does not go



unchecked, and ajudge may not abuse the discretion granted him or her under our law.” Lipscomb v.

Tucker County Com'n., 206 W. Va. 627, 630, 527 S.E.2d 171, 174 (1999).

1.
DISCUSSION
A. Prior Charges
Webb arguesthat under our case of Satev. Armstrong, 175W. Va 381, 332 SE.2d
837 (1985), the Sate may not useher earlier, uncounsded pleasasthe bagsfor the third offense shoplifting
charge. Shearguesthat she should have had the benefit of counsdl before making her plees. Shedams
that, athough neither chargedoneposestherisk of incarceration, becausethe chargesprovidethebasis
for thethird offenseindictment (which doescarry jall time), thefirst two charges carried adefacto risk
of incarceration. That isto say, becausethethird offense charge carriestherisk of jall time, in actudity,

so do the first and second charges, though that threat is not triggered without a third offense.

We have heard and disposed of adrikingly Smilar argument in arecent case. In Sate
v. Hopkins, 192 W. Va. 483, 453 S.E.2d 317 (1994), the defendant argued that histhird offense
shopliftingindictment wasinvaid because he had not rece ved the benfit of counsd when faced with his
earlier charges. We noted:

Mr. Hopkinsalegesthat adismissd isrequired by our holding in Sate

v. Armstirong, 175W. Va 381, 332 SE.2d 837 (1985). However, Mr.

Hopkins' reliance is misplaced because Armstrong was based on

Baldasar v. lllinois, 446 U.S. 222, 100 S.Ct. 1585, 64 L.Ed.2d 169
(1980), whichwasoverruled by the U.S. Supreme Court in Nicholsv.
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U.S, 511 U.S. 738, 114 S.Ct. 1921, 128 L .Ed.2d 745 (1994). In
Nichols, the Supreme Court alowed enhancement of the defendant’s
sentenceunder the United StatesFederal Sentencing Guiddinesbasad on
the defendant’ s uncounsel ed misdemeanor conviction for DUI.

Sate v. Hopkins, 192 W. Va. 483, 489, 453 S.E.2d 317, 323 (1994) (footnote omitted).

The defendant in Hopkins had made the same basi c argument made by Ms. Webb: that
the use of uncounsdled guilty pleason earlier misdemeanor charges cannot be used to enhancealater
sentence or arecidivist charge without violating the Sixth amendment to the condtitution. But aswe
explained in Hopkins, thisis not the case:

Becausewefind the Supreme Court’ sholding in Nichols persuasive, we

overrule Armgrong and hold that under the axth amendment tothe U.S

Condtitution and article Il1, section 14 of the West Virginia

Constitution, “ an uncounsel ed misdemeanor conviction, valid under

Scott, because no prison term wasimposed, isaso vaid when used to

enhance punishment at asubsegquent conviction.” Nichols 511 U.S at

[749], 114 S.Ct. at 1928, 128 L.Ed.2d at 755.

Because Mr. Hopkins' previous convictionsfor shoplifting are

vaid under Scott, wefind these convictionsareaso valid whenused to

enhance punishment inthiscaseand, therefore, rgect Mr. Hopkins' third

assignment of error.

Sate v. Hopkins, 192 W. Va. 483, 490, 453 S.E.2d 317, 324 (1994).

Our opinionin asubsequent casehaspartidly overruled Hopkins, but thisbas ¢ concept
that earlier charges may be used to enhance later chargesremainsintact. In Satev. Nichols (not to be
confused with U.S v. Nichols, above), we addressed the question of whether evidence of prior

convictionsor pleasmust be presented to ajury. Wefoundthat it is permissiblefor adefendant to
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dipulateto earlier conviction or pleas, and overruled Hopkinsto the extent that it conflicted with this
procedure. Insodoingwerdied upon the U.S. Supreme Court case of Old Chief v. United Sates,
519U.S. 172, 117 S.Ct. 644, 136 L.Ed.2d 574 (1997). In Nichols, we noted that, “ because a satus
dement of an offenseisindgpendent of an offensg smenta and physical requirements it was not necessary
that ajury beinformed of agtatuselement.” Satev.Nichols, _ W.Va__, , SE.Z2d

_ 1999 WL 1101343 (No. 26009, December 3, 1999).

However, in Nicholswedid not address the underlying question of whether the earlier
convictions could be used asthe basisfor an increased pendty for arecidivis offense. Wemerdly held
that:

When aprior conviction condtitute(s) astatus element of an offense, a
defendant may offer to sipulatieto such prior conviction(s). If adefendant
makes an offer to Sipulateto aprior conviction(s) thet isagauseement
of an offense, thetrid court must permit such i pulaion and precludethe
gtate from presenting any evidenceto thejury regarding the stipulated
prior conviction(s). When such atipulationis made, the record must
reflect acolloquy betweenthetrid court, the defendant, defense counsd
and the gateindicating precisaly the stipulation and illudtrating thet the
dipulaionwasmeadevoluntarily and knowingly by thedefendant. Tothe
extent that Satev. Hopkins, 192 W. Va. 483, 453 S.E.2d 317 (1994)
anditsprogeny arein conflict with this procedurethey are expresdy
overruled.

Satev.Nichols, _ W.Va __,  SEZ2d.__ ,1999 WL 1101343 (No. 26009, December 3,
1999). Inthe case before us, the matter has not proceeded totrid, yet Ms. Webb asksustorule, asa
matter of law, that her earlier pleasmay not condtitute the bassfor acharge of third offense shoplifting.

Because we have previoudy ruled in Hopkins, as modified by Nichols, that earlier, uncounseed pleas

6



may indeed be used in this manner, we must rgject Ms. Webb' srequest to invalidate her first two

convictions.®

B. Mental Exam

Whilewergect Ms. Webb' sreasoning with repect to her prior offenses, weconcur with
her argument that sheisentitled to amentd evauation. Asnoted above, thejudge granted Ms. Webb's
request for amental evauation pursuant toW. Va Code 8§ 27-6A-1. Thissection providesin pertinent
part:

Whenever acourt of record, or intheinstance of adefendant charged

with publicintoxicationamagistrateor other judicid officer, believestha

adefendant in afelony case or a defendant in a misdemeanor casein

which anindictment hasbeen returned, or awarrant or summonsissued,
may beincompetent to gandtrid or isnot arimindly responsble by reason

\Weadso point out that charges settled by pleas of nolo contenderemay be used for purposes
of sentence enhancement:

Upon analysisthen, what is prohibited by the rules of evidence and
crimind rulesof procedureisuse of thefact of the plea.of nolo contendere
in subsequent civil or criminal proceedings to prove that the defendant
committed the offenseto which he entered the plea. Seelsrad, supra,
a 801. Therules, however, do not proscribe the use of aconviction
premised on suchanolo plea. Thedigtinction between the prohibited use
of the pleaversusthe permissible use of the convictioniscritica. As
recognized by the Fifth Circuit in United Statesv. Williams, 642 F.2d
136 (5th Cir.1981), “[ o] nce convicted, whether asaresult of apleaof
guilty, nolo contendere, or . . . [trid], convictions stand on the same
footing....” 1d. & 139. Accordingly, we hold that aconviction derived
from apleaof nolo contendere may be used for purposes of thisgtae' s
recidivist sentencing laws.

Sate v. Evans, 203 W. Va. 446, 450, 508 S.E.2d 606, 610 (1998).
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of mentd illness mental retardation or addiction, it may at any Sage of the
proceadings after thereturn of an indictment or theissuance of awarrant
or summonsagang the defendant, order an examination of such defendant
to be conducted by one or more psychiatrists, or apsychiatrist anda
psychologist . . . .

W. Va Code § 27-6A-1(1983).

Becauseof theimportancewe place upon protecting therightsof thementdly ill, wehave
underlined theduty of ajudgeto order an eva uation when conditionswarrant. “When atrid judgeismede
aware of apossble problem with defendant’ scompetency, it isabuseof discretion to deny amotion for
psychiatric evauation. To the extent Satev. Arnold, 1590 W. Va 158, 219 SE.2d 922 (1975), differs

fromthisrule itisoverruled.” Syl. pt. 4, Satev. Demagtus, 165 W. Va 572, 270 S E.2d 649 (1980).

We havedso identified the factors ajudgeisto consder when weighing adefendant’s
mental condition:

A judgemay be made aware of apossible problem with defendant’ s
competency by suchfactorsas alawyer’ srepresentation concerning the
competence of hisclient; ahistory of mental illness or behaviora
abnormdities, previousconfinement for mental disurbance; documented
proof of mental disturbance; evidenceof irrational behavior; demeanor
observed by thejudge; and, psychiatric and lay testimony about
competency.

Satev. Paynter, 206 W. Va. 521, 528, 526 S.E.2d 43, 50 (1999) (citing Satev. Arnold, 159 W.

Va 158, 219 SE.2d 922 (1975) (citationsomitted)). Inthecasebeforeus, therecord indicatesthat Ms.



Webb isknown by thelocd policefor ahistory of behavioral abnormalities, and that her lawvyershave

represented that she may be incompetent to stand trial.

Thejudge was correct when he made hisinitia determinationthat Ms. Webb should
receive amenta examination pursuant to W. Va. Code 8 27-6A-1. Whilewe understand hisnatura
frudtration that the examination was not complete afull yeer after he ordered it, that delay doneisnot
reason to forgo theexamination. In other words, if Ms. Webly' s competency werein doubt ayear ago,
meredday, in and of itsdlf, cannot have diminated those doubts. Intherecent case of Satev. Paynter,
206 W. Va 521, 526 S.E.2d 43 (1999), wefound it was reversible error for thejudge to refuse the
defendant’ srequest for asecond mentd eva uation, after thefirst had been conducted by apsychologist
alone. We hdld:

Dueto the profound importance of assuring that crimina defendantsare

not denied their due processrights by being subjected totrid, conviction

or sentencing when they do not possessthe requisite menta competence,

weholdthat when atrid judge ordersacompetency examination under

W. Va Code 8§ 27-6A-1(a) (1983) (Repl. Vol. 1999), but the

examination isnot undertaken in the manner required by thet Satute, the

court mugt grant asubsequent motion for acompetency eva uation made

by the defendant and order any such examinations as are necessary to

comport with W. Va. Code 8§ 27-6A-1(a).

Satev. Paynter, 206 W. Va 521, 528, 526 S.E.2d 43, 50 (1999) (footnote omitted). In the case of
Ms Wehb, where she has not completed even one mentd examination, the need for her prompt evauaion

isjust asgreat. Thuswefindthet the dircuit court abusad itsdiscretion by faling to dlow the petitioner to



obtain amenta examination. Accordingly, we grant petitioner’ srequest for aWrit of Mandamus, and

order the lower court to seeto it that Ms. Webb’ s examination is completed prior to any trial.

V.

CONCLUSION

For the reasons stated, the petitioner’ s request for a Writ of Mandamus is granted.

Writ granted as moulded.
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