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The Opinion of the Court was delivered PER CURIAM.
JUSTICE McGRAW dissents and reserves the right to file a dissenting opinion.



SYLLABUS

“A find order of thehearing examiner for the West VirginiaEducational Employees
Grievance Board, made pursuant to W. Va Code, 18-29-1, et s2q. (1995), and based upon findings of
fact, should not be reversed unless clearly wrong.” Syllabus Point 1, Randolph County Board of

Education v. Scalia, 182 W. Va. 289, 387 S.E.2d 524 (1989).



Per Curiam:

Thisisgpped by LillianWilsonfroman order of the Circuit Court of Marion County which
afirmed adecison of theWest Virginia Education and State Employees Grievance Board holding thet the
Marion County Hedth Department properly terminated Ms. Wilson' semployment during areductionin
force. Inrenderingthedecison, thecircuit court, in effect, ruled that Ms. Wilson wasnot entitled to tenure
credit for cartain dayswhileshewasoff work dueto awork-relaed injury. On gpped, Ms Wilsondams
that the court should haveremanded her casefor an additional administrative hearing to afford her an
opportunity to present newly discovered evidence that would have established her entitlement to the

additional tenure credit.

l.
FACTS
In August 1998, the Marion County Health Department informed the West Virginia
Divison of Personnd that it would be required to reduce its staff because of alack of work and alack of
funding. Toaccomplishthereduction of aff, the Marion County Hedlth Department devised aplanto
dismissemployessonthebassof tenure. TheMarion County Heglth Department filed the proposed plan
withtheWes VirginiaDivison of Personnd, and dsofiled thetenure ca culaionfor itsemployesswith the
Divison. TheDivison of Personnd gpproved thelay-off plan and returned thetenure caculaionsto the

Marion County Health Department for further verification.



Whileemployed with the Marion County Heslth Department, the appellant Lillian Wilson
suffered an on-the-job injury covered by West Virginia sWorkers Compensation Act, and shewas
awarded temporary tota disability benefitsunder the Act. Under regulations covering Ms. Wilson's
employment, shewas entitled to tenure credit while shewas awvay fromwork and was receiving temporary
totdl disability bendfits. At acertan point, theWorkers Compensation Divison terminated the payment
of Ms Wilson' stemporary totd disahility bendfits. Ms. Wilson protested the termingtion, and commenced

workers' compensation litigation to reverse the termination.

On December 9, 1998, whilethelitigation over thetermination of Ms Wilson' stemporary
total disability benefitswasstill pending, the Marion County Hedlth Department, asapart of itsreduction-
in-force, terminated Ms. Wilson' semployment. Thisdecisonwaspredicated onitsconclusonthat she
wasthe Department’ sleast senior employee. Following her layoff, Ms Wilsonfiled agrievance pursuant

to the provisions of W. Va. Code 29-6A-1, et seq.

While Ms. Wilson prosecuted her grievance, her workers' compensation claim for
additiond temporary totd disability benefitsremained inlitigation, and it was il unresolved on April 7,

1999, when the Wet Virginia Education and State Employees Grievance Board rendered itsfind decison.

On April 16, 1999, nine days after the Grievance Board decision, the Workers
Compensation Divison granted Ms Wilson temporary totd disahility benefitsfor the period December 13,
1994, through May 12, 1995. Asa consequence, she clamsin the present proceeding that she was
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entitled to an additiond 152 tenure credit daysand that if thiscredit had existed a thetime of her layoff,

she would have been more senior than an employee retained by the Marion County Health Department

Ms Wilson petitioned the Circuit Court of Marion County to review theadminidretivelaw
judge’ sdecison and, inthecourse of thereview, sherequested aremand of the casefor an additiona
adminidrative hearing o that newly discovered evidence, that shewas entitled to the days of temporary

total disability which had been in litigation, could be considered.

Thedrcuit court refused to remand the action for taking of nemly discovered evidence and
affirmed the decison upholding Ms Wilson'slayoff. Itisfromthedrcuit court’ sactionthat Ms Wilson

now appeals.

.
STANDARD OF REVIEW
ThisCourt hasindicated thet it reviewsdeasonsof adreuit courtinan adminidretive case
under the same standard asthat by which thecircuit court reviewsthedecison of theadminigrative law
judge in the administrative proceeding. Martin v. Randolph County Board of Education, 195

W. Va 297, 465 S.E.2d 399 (1995).

West VirginiaCode 18-29-7 providesthat acircuit court may set asdeadecison of a
hearing examiner in acase such asthe one presently beforethe Court if adecisonisarbitrary, cgpricious,
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an abuse of discretion, or contrary to thelaw. Martin v. Randolph County Board of Education,
id., and Board of Education of the County of Mercer v. Wirt, 192 W. Va. 568, 453 S.E.2d 402
(1994). Further, the Court hasindicated that: “ A find order of the hearing examiner for theWest Virginia
Educationa EmployeesGrievance Board, made pursuant toW. Va Code, 18-29-1, e s2g. (1995), and
basad upon findings of fact, should not be reversed unlessclearly wrong.” SyllabusPoint 1, Randolph

County Board of Education v. Scalia, 182 W. Va. 289, 387 S.E.2d 524 (1989).

[1.
DISCUSSION
Judiadly, itisgeneradly recognized thet the correctness of aruling isassessad by examining
the facts as they existed at the time of the ruling. Asstated in 5 C.J.S. Appeal and Error § 730:

[O]rdinarily, the correctness of the ruling complained of will be
determined on gpped asof thetimewhen it was made and according to
what the record shows was before the lower court at that time.

So, asagenard rule, matters subsequently communicated or brought to
light or hgppening after theruling objected to, and hence not considered
by thelower court in connection with the ruling complained of, will not be
considered on appeal.

See, Martin v. Randolph County Board of Education, supra.

Inthe present case, theWest VirginiaEducation and State Employees Grievance Board
rendered adecison on April 7,1999. At that time, Ms. Wilson had not been granted credit for the 152

daysof temporary totd disability benefitsto which sheclamed that shewasentitled under the Workers



Compensationlaw dthough her daim for such bendfitswasin litigetion. Under the sate of thefactsasthey
exiged a that time, she was the employee subject to dismissal under the reduction-in-force plan adopted
by the Marion County Hedlth Department. The same Stuation prevailed a thetime the West Virginia

Education and State Employees Grievance Board rendered its decision.

In view of thefact that the decision rendered by the West Virginia Education State
Employees Grievance Board was supported by thefactsasthey exisied a thetimeof theruling, thisCourt
cannot concludethet that ruling was clearly wrong or that the circuit court erred in affirming the decison
of the Board, notwithstanding the fact that later factua devel opments might have supported adifferent

decision by the Board.

The Court notesthat Ms. Wilson aso arguesthat the circuit court should have remanded
the casefor the devd opment of the new evidence that he was entitled to temporary tota disahility bendfits,
and derivatively to tenure credit for the time shewas off work and not receiving temporary tota disability
bendfits. Inassarting thispoint, she damsthat Rule 60(b) of the West VirginiaRules of Civil Procedure

authorizes such aremand.

The grievance which Ms. Wilson brought, and which formsthe basis of this proceeding,
was an adminidrative grievance, and the Circuit Court of Marion County reviewed that decison under
authority granted by W. Va Code 29-6A-7. That statutory section limitswhat areviewing court may

consider, and do, during the review process. The statutory section states, in relevant part:

5



(b) Either party or thedirector of thedivison of personnd may apped
to thedrcuit court of Kanawha County or to the drcuit court of the county
in which the grievance occurred on the grounds that the hearing
examiner’s decision:

(1) Iscontrary to law or alawfully adopted rule or written policy of the
employer;

(2) Exceeds the hearing examiner’ s statutory authority;

(3) Isthe result of fraud or deceit;

(4) Isclearly wrongin view of the reliable, probative and substantial
evidence on the whole record; or

(5) Isarbitrary or capricious or characterized by abuse of discretion or
clearly unwarranted exercise of discretion.

The section does not grant the circuit court jurisdiction to take evidence to supplement the record.

Rule 81(a) of the West VirginiaRules of Civil Procedure states that the Rules of Civil
Procedure goply only inlimited drcumdtances during adrcuit court’ sreview of an adminidrative decison.
Therelevant portion of Rule 81(a) states. “[ T]heserules. . . gpply inatrid court of record when any
testimony is taken before the court in the judicia review of an order or decision rendered by an

administrative agency.”*

'Rule 81(a) of the Rules of Civil Procedure states in its entirety:

(a) To what proceedings applicable. — (1) Review of decisions of
megidratesand adminigrative agendes — When the gpped of acasehas
been granted or perfected, these rules apply, except that, inacaseon
apped fromamagidrate court, Rules 26 through 37 may not beused and
no pleadings other than those used in the casein the magistrate court may
be usad except by order of the gppellate court in the proceeding fter the
appedl has been granted or perfected. Likewise, theserules, where
applicable, gpply inatria court of record when any testimony istaken
beforethe court inthejudicid review of an order or decison rendered by
an administrative agency.



SnceW. Va Code 29-6A-7 does nat aLthorize areviewing court to take new testimony
inthegpped of acaseuch asthe one presently beforethe Court, and Snce Rule 81(a) of the Rules of Civil
Procedure providesthat the Rules gpply only when evidenceistaken before areviewing court in an
adminidrative proceeding, the Court concdludesthat the circuit court had no authority under Rule 60(b) of

the Rules of Civil Procedure to make aremand of Ms. Wilson's case.

Inview of dl this, the Court doesnot believethat the circuit court erred in refusing to

remand Ms. Wilson’s case under Rule 60(b) for the taking of newly discovered evidence.

The judgment of the Circuit Court of Marion County is, for the reasons stated, affirmed.

Affirmed.



