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The Opinion of the Court was delivered PER CURIAM.

CHIEF JUSTICE MAY NARD dissents and reserves the right to file a dissenting Opinion.



SYLLABUSBY THE COURT

1. “A drcuit court'sentry of summary judgment isreviewed denovo.” Syl. Pt. 1, Painter

v. Peavy, 192 W.Va. 189, 451 S.E.2d 755 (1994).

2. “* A motion for summary judgment should begranted only whenitisclear that
thereisno genuineissue of fact to betried and inquiry concerning thefactsisnot desirableto dlarify the

aoplication of thelaw.”  SyllabusPoint 3, Aetna Casuidty & Surety Co. v. Federd Insurance Co. of New

York, 148W.Va 160,133 SE.2d 770 (1963).” SyllabusPoint 1, Andrick v. Town of Buckhannon, 187

W.Va 706, 421 SE.2d 247 (1992).” Syl. Pt. 2, Painter v. Peavy, 192W.Va 189, 451 SE.2d 755

(1994).

3. “Thepard evidencerulemay not beinvoked by asranger toardesse”  Syllabus,

Haymaker v. General Tire Inc., 187 W.Va. 532, 420 S.E.2d 292 (1992).

4, “Theexecution of agenerd rdleaseinfavor of theorigind tort-feasor or dismisal
with prgudice of adivil action againg such tort-fessor is primafade evidence of theintention of theinjured
party to accept thesameasfull satisfaction of dl damageswhich naturdly flow fromtheorigind injury, in
the absence of language or circumstancesin therdease or dismissd indicating acontrary intention of the
parties, but whether such release or dismissal isabar to further action for malpractice againgt the tregting
physdan or hospitd providing careisaquedtion of fact to be answered from theintention of the parties”

Syl. Pt. 5, Thornton v. Charleston AreaMed. Cir., 158 W.Va. 504, 213 S.E.2d 102 (1975).




5. “To determinetheintention of the partieswith referenceto rel ease of successive
tort-feasors, theinjured party isentitled to introduce parol evidenceto explainthetermsof acontract of
rdleaseinfavor of, or the drcumstances attendant to adismissal with prgudiceof adivil action againg, the

origind tort-feasor.” Syl. . 6, Thornton v. Charleson AreaMed. Cir., 158 W.Va 504, 213 SE.2d 102

(1975).

6. “‘[A] vaid writteningtrument which expressestheintent of the party inplainand
unambiguouslanguageisnot subject to judicid construction or interpretation but will be applied and

enforced accordingto suchintent.” Syllabuspoint 1, Cotiga Development Co. v. United Fuel GasCo.,

147 W.Va 484, 128 SE.2d 626 (1962).” Syl. Pt. 1, Mebourne Bros Condtr. Co. v. Pioneer Co., 181

W.Va 816, 384 S.E.2d 857 (1989).

7. “To enablethe court to construe adeed or other writing, ambiguousonitsface,
itisawayspermissbletoprovethestuation of the parties, the drcumstances surrounding themwhenthe
contract was entered into and thalr subsequent conduct giving it apractical condruction, but not their verbd
declarations. But, if alatent ambiguity isdisclosed by such evidence, such for instance asthet theterms
of thewriting are equaly applicableto two or more objects, when only acertain one of them was meart,
then prior and contemporaneoustransactionsand collocutions[dc] of the partiesareadmissible, for the

purposeof identifying theparticular objectintended.” Syl. Pt. 2, Shider v. Robinett, 78W. Va 838, 88 SE.

599 (1916).



Per Curiam:

Thiscaseisbefore the Court upon thefind order of the Circuit Court of Ritchie County,
granting summeary judgment in favor of the Appdlee, Scott Lacey. Thedircuit court found thet aRelease
of All Clamsagreement (“release”) executed between the Appellant, LouisJ. Kopf, Jr., and Barbara
Lacey, Patrick Lacey, aswdl asthear insurer, Wes VirginiaFHreand Casudty | nsurance Company, acted
asabar to the suit brought by the Appd lant againg the Appellee. Based upon areview of the parties
briefsand argumentsand al other mattersof record, wereverse and remand thelower court’ sdecison
for further proceedings consistent with this opinion.

I. FACTS

OnMay 19, 1997, the Appdleswas cutting down atree on property owned by hisbrother
and sgter-in-law, Patrick and BarbaraLacey, at their request. The Appdlant walked withthe Appellee
up ahilladeto show himwherethetreewaslocated. After the Appdlee cut thetreedown, the Appdlant
waked downthehillsde. The Appdlee proceeded to trim thelimbs off of thetrunk of thetree. Hethen
rolled the tree gpproximately eighty feet down ahill. Therolling tree bounced off arock and shifted
directionfromthat originaly intended by the Appellee. Theshiftindirection causedthetreetoroll over

the Appellant’s leg, breaking the leg.

Subsequent to theinddent, the Appdlant madeadam for hisinjuriesagang Barbaraand
Peatrick Lacey throughther insurer, West VirginiaFre and Casudty Company. The Appdlantaso made
adamfor hisinjuriesagaing the Appdles, through hisinsurer, Wegt Virginial nsurance Company. Both
of these claims were made prior to the Appellant instituting civil action against the Appellee.
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The Appdlant reached a s=ttlement with Patrick and Barbara Lacey and their insurer for
the amount of $18,000. The Appelant then filed acivil action againgt the Appelleeon May 17, 1999.
The Appdles had no knowledge of the settlement between the Appdlant and Barbaraand Patrick Lacey
until after the civil suit againgt him wasfiled. Subsequent to theingtitution of the lawsuit against the
Appellee, the Appellant, on June 2, 1999, executed a release reflecting that the Appellant

doeshereby forever rdease, acquit, and discharge Patrick Lacey, Barbara

Lacey and West VirginiaFire & Casudty Company ther subsdiaries,

directors, officers, anddl personsacting on behdf of the aforementioned

entities, individually, and in their capacity as directors, officers,

representatives, or otherwise, asto al damsassarted with respect toan

incident occurring on May 19, 1997.

TheAppdleefiledamation for summeary judgment seeking dismissa of theaction based
upon the release executed asaresult of the settlement the Appellant received from Petrick and Barbara
Lacey andther insurer. Thelower court refused to giveany consderation to theaffidavit of Gregory
Schillace, the attorney who drafted the rd ease, which was submitted by the Appelant in oppoditiontothe
summary judgment motion. Intheaffidavit, Mr. Schillace specificadly datesthat “ [{jhe Release wasnever

intended to release daimswhich Louis Kopf had againgt Scott L acey from the May 19, 1997 accident

whichresultedininjuriesto L ouisKopf.” Thecircuit court conddered the affidavit parol evidenceand

refusad to admit it, dating that “[t|he Rdease of All Clamsisnot ambiguousand isnot subject tojudicid
interpretation.” Thedrcuit court then granted the Appelleg smation for summary judgment and dismissd
theaction againgt the Appelee, ruling that “[t]he Release of All Clamsagreement rdeasesdl damstha
wereasserted asaresult of theincident occurring on the 19th day of May, 1997, including theclams

asserted against Scott Lacey.” It isthisruling that forms the basis for the present appeal.
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1. ISSUE

Theissue before the Court iswhether thelower court erred in refusing to allow the
admissonof paral evidencebecauseof itsdeterminationthet there easewas unambiguousand not subject
tojudicd interpretation. The Appdlant arguesthat the circuit court’ srefusd to consder parol evidence,
specificaly theaffidavit of Gregory Schillace, wasplainly wrong. Further, the Appellant assertsthat the
circuit court’ sfinding that the release in question was not ambiguous and was not subject to judicial
interpretation wasadso plainly wrong. Incontradt, the Appdlee maintainsthat the circuit court did not err
in granting the Appelleg smotion for summary judgment, becausethere were no genuineissues of any
materid facts. Further, the Appellee arguesthat the circuit court did not err in refusing to consder the
affidavit of Gregory Schillace becausetherd ease unambiguoudy expressedtheintentionsof theparties
without resorting to parol evidence.

[11. DISCUSSION

Weareguided by thefallowing dandard of review in determining whether the lower court

properly entered summary judgment inthiscase: “A drcuit court'sentry of summary judgment isreviewed

de novo.” Syl. Pt. 1, Painter v. Peavy, 192 W. Va. 189, 451 S.E.2d 755 (1994). Moreover,

“**[a mationfor summary judgment should begranted only when
itisclear that thereisno genuineissue of fact to betried and inquiry
concerning thefactsisnot desirableto darify the goplication of thelaw.”
SyllabusPoint 3, Aetna Casudty & Surety Co. v. Federd Insurance Co.
of New York, 148W.Va 160, 133 SE.2d 770 (1963)." SyllabusPoint
1, Andrick v. Town of Buckhannon, 187 W.Va. 706, 421 S.E.2d 247
(1992).”

Syl. Pt. 2, Painter, 192 W.Va. at 190, 451 S.E.2d at 756.




TheAppd|ant first arguesthat the A ppelleewasnot permitted to assart the parol evidence
doctrine with regard to the affidavit at issue because the Appdlee was astranger totherelease. The

Appdlant rdiesheavily uponthisCourt’ sdecisoninHaymaker v. Generd Tirelnc., 187 \W.Va 532,420

SE.2d 292 (1992), to support hispostion. InHaymaker, thelower court had granted summary judgment
infavor of theagppdlees Generd Tire, Inc., and Turnpike Ford, Inc., based upon adetermination thet a
generd release 9gned by the gppdlant, David Michad Maheny, settling hisclam againg the estate of
KevinD. Haymaker and Deannal.. Haymaker dso rd eased the gppellees. Thegppd lant wasapassenger
inavehidedriven by KevinD. Haymaker when asinglevehideacadent occurred. Kevin D. Haymaker
waskilled asareault of injuriessugtained inthe acadent. Thegppdlant entered into asettlement agresment
with the estate of Mr. Haymaker and Mrs. Haymaker and specificaly released those two partiesfor
$12,000in consderation. 1d. at 532, 420 S.E.2d at 292. The appellant later brought action against
TurnpikeFord, Inc., thededer who sold thevehideto Mr. Haymaker’ swife, aswell asGenerd Tire, Inc.,
the manufacturer of thetiresonthevehide Thegppdlant dleged that the accident wascaused by afaulty

left rear tire which exploded, causing Mr. Haymaker to lose control of the car. Id.

The appellees argued that the language of the release which provided that ““al other
persons, firms or corporationsliable or who might bedaimedto beligble. . . [arerdeased] from any and
al clams, demands, damages, actiong,] causesof actionsor suitsof any kind or naturewhatsoever’”
released them aswel | and precluded the gppd lant’ sclam againgt therespective entities. |d. at 533, 420
S.E.2d a 293. The appellant sought to introduce the affidavit of aclaims superintendent with Mr.

Haymaker' sinsurer to show that “the release was only intended to release Mr. Haymeaker, and was not
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intended to release any other person.” Id. Thetrial court refused to consider the parol evidence.

Inreverangthetrid court’ sdecisonto predudetheadmission of parol evidence, wehdd
inthe syllabus of Haymeker, that “[t]he paral evidencerulemay not beinvoked by asranger toareease”
Id. a 532, 420 SE.2d a 292, Syllabus. We premisad thisholding, however, upon thelack of any type
of relationship between the parties involved:

Permitting the use of parol evidenceto interpret areeasein

actions between a party to arelease and a stranger thereto isaso

congstent with theruleinthisjurisdiction that permitsthe use of parol

evidence by aninjured party to determine the intent of the partiesto

rel ease successvetortfeasorsin an agreement to release the origina

tortfeasor. See Thorntonv. Charleson AreaMedica Center, 158 W.Va

504, 213 S.E.2d 102 (1975).

187 W. Va. at 534, 420 SE.2d a 294. We also found that the adoption of such arule precludinga
dranger to ardeaseto invokethe parol evidence rulewas consstent with West VirginiaCode 8 55-7-12
(1931), which provided:

‘A releaseto, or an accord and satisfaction with, one or more

joint trespassers, or tort-feasors, shal not inure to the benefit of another

such trespasser, or tort-feasor, and shall be no bar to an action or suit

againgt such other joint trespasser, or tort-feasor, for the same cause of

action to which the release or accord and satisfaction relates.’

187 W. Va. at 534, 420 S.E.2d at 294 (quoting W. Va. Code § 55-7-12).

Even though wereferred to the gppelleesin Haymaker as strangersto therelease, the
reason that they weresrangerswasbecausethey werein asuccess vetortfeasor rdaionshiptotheoriging
tortfeasor. Thisisquite eaaly established by gpplication of thetest previoudy usad by thisCourt in Sansom
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v. Physicians Associates, Inc., 182 W. Va 113, 386 S.E.2d 480 (1989), to determine whether the

tortfeasorswere concurrent or successve. Thetest isamply whether “[t]he negligent acts of each of the
defendants‘in point of timeand place concur.’” 1d. at 115, 386 SE.2d a 482 (quoting Syl. Pt. 2, Lewis
v. Mosorjek, 143 W. Va. 648, 104 SE.2d 294 (1958)). Thedaim against the appelleesin Haymaker
soundedinproduct’ sliahility. It wasbased uponthedlegationthat thegopd leesmanufactured adefective
product which wasintroduced into the market and which may have caused or contributed to the accident
that occurred. The negligent acts of the gppelleesin Haymaker, therefore, clearly occurred prior to the
negligent act of thedriver of thevehideinvolvedintheaccident. Moreover, unlikethe present case, it was
evident inHaymaker, that the gppelleeswerenot engaged inany businessor activity onbehaf of theother

tortfeasor, decedent, Mr. Haymaker, when the accident occurred.

Smilarly, inThornton, we upheld theintroduction of parol evidencein determining the

intention of the partiesin executing agenera release asto whether that release governed successive
tortfeasorsor, in essence, strangersto the origind release. We hddin syllabus pointsfive and six of
Thornton that:

The execution of agenera release in favor of the original
tort-feasor or dismissal with pregjudice of acivil action against such
tort-feasor isprimafacie evidenceof theintention of theinjured party to
accept thesame asfull stisfaction of dl damageswhich naturdly flow
fromtheorigind injury, inthe absence of language or drcumgancesinthe
release or dismissal indicating acontrary intention of the parties; but
whether suchrdeaseor dismissal isabar tofurther action for mapractice
agang thetreting physdan or hospita providing careisaquestion of fact
to be answered from the intention of the parties.

Todeerminetheintention of the partieswith referenceto rdease
of successvetort-feasors, theinjured party isentitled tointroduce parol
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evidenceto explan theterms of acontract of rleasein favor of, or the

circumstances attendant to adismissa with prgudice of acivil action

against, the origina tort-feasor.
158 W. Va. at 505, 213 S.E.2d at 103, Syl. Pts. 5 and 6; see Sansom, 182 W. Va. at 115-16, 386
SE.2d a 482-83 (recognizing that * once asuccess ve tortfeasor rdationship isfound to exig, theinjured
party isentitled to introduce parol evidence with regard to the rdease to explain what wasintended. This

rule does not require, as does some ordinary parol evidencerule, that there be someambiguity inthe

release.”).

Giventhat our prior decisonsin Haymaker, Thornton and Sansomdl involvetheissueof

whether arel ease governssuccess vetortfeasors, those decis onsare distinguishableand not dispogtive
of theinstant appedl. Both partiesagreethat the property owners, Barbaraand Peatrick Lacey, and the
Appdleswere concurrent tortfeasors. The Appeleewasacting onbehdf of Barbaralacey and Patrick
Lacey incutting downthetree. Inother words, but for the Appel le€ saleged negligence, the Appd lant
would not have had any clam against Barbaraand Patrick Lacey. Becauseof thisfact, therulerdating

to successvetortfeasorsasexpressad in Haymeker, Thornton and Sansomisunavailabletothe Appdlant.

Therefore, in order to resolve thisissue, we must turn to the genera rules governing
Interpretation of written contractsin order to assesswhether parol evidencemay havebeen admissbledue
toanambiguity intherdease. ThisCourt hasrepestedly held that “*[@] vaid written instrument which
expressestheintent of the party in plain and unambiguouslanguage isnot subject tojudicia congruction
or interpretation but will be gpplied and enforced according to suchintent.”  Syllabus point 1, Cotiga
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Development Co. v. United Fuel Gas Co., 147 W.Va. 484, 128 SE.2d 626 (1962).” Syl. Pt. 1,

Melbourne Bros. Constr. Co. v. Pioneer Co., 181 W.Va. 816, 384 S.E.2d 857 (1989). A latent

ambiguity, which does not gppear upon theface of the document, however, may be created by intrindc
factsor extraneousevidence. Toresolvealaent anbiguity, parol evidencemay beadmitted. SeeBlack’s

Law Dictionary 794 (5th ed 1979). Asthis Court previoudy held in syllabus point two of Snider v.

Robinett, 78 W. Va. 88, 88 S.E. 599 (1916):

To enable the court to construe a deed or other writing,
ambiguousonitsface, itisdways pamissbleto provethe Stuation of the
parties, the circumstances surrounding them when the contract was
entered into and thar subseguent conduct givingit apractica condruction,
but not their verbd dedarations. Bt if alatent ambiguity isdisclosed by
such evidence, such for indance astha thetermsof thewriting areequaly
applicableto two or more objects, when only acertain one of themwas
meant, then prior and contemporaneous transactions and collocutions of
the partiesare admissible, for the purpose of identifying the particular
object intended.

Id., Syl. PX. 2; see Farmers and Merchants Bank v. Farmers and Merchants Bank, 158 W.Va. 1012,

1017,216 SE.2d 769, 772 (1975)(** A latent ambiguity isonethat is not gpparent upon the face of the
ingrument alone and thet isdiscovered when it issought to identify the property, the bendficiaries, ec.’”);
Coallinsv. Treat, 108W. Va 443, 446, 152 SE. 205, 206 (1930) (“A ‘latent ambiguity ariseswhenthe
instrument upon itsface gppearsto be clear and unambiguous, but thereissome collaterd matter which
makesthemeaning uncertain. ... Themost common example of alatent ambiguity iswherethereare
more than one person or thing of the same name or description employed in the ingtrument.”) (citation

omitted).



This Court has mogt frequently encountered latent ambiguitiesin thewill context. For

indance, in TransamericaOcadentd Lifelns. Co. v. Burke, 179W.Va 331, 368 SE.2d 301 (1988), we

held that “[a] class description such as‘children’ ordinarily raises alatent ambiguity if there are, for
example, gepchildren, sothat evidence of thetestator'sor insured'srelationswith and atitudetoward them
isadmissbleto determinewhether it wasthetestator'sor insured'sintent toincludetheminthegift.” 1d.

at 336, 368 S.E.2d at 306.

InBelcher v. Big Four Cod & CokeCo., 68 W.Va 716, 70 SE. 712 (1911), however,
this Court was presented with alatent ambiguity inacod contract. In Belcher, anissue arose regarding
whether the partiesto acontract providing for an agreed-upon royaty of “$1.50 per ‘railroad car, or its

equa(]’” intended that only so much royaty wasto bepaid per raillroad car, regardiess of the quantity of
cod that might beshippedinacar. Id. a 719, 70 SE. & 713. We congrued the agresment to mean that
the partiesto it had some definite Size or capacity of cod car inmind by referringto acod car or “its
equd.” Atthetimeof the agreemeant, the partiesto the agresment knew the raillroad company shipped cod
using carsof 30,000, 40,000, 50,000, and 60,000 pounds capacity. Because of thisextringc fact, we
found thet the contract hed alatent ambiguity regerding the unit of measurement which the partiesintended.

Id. at 719-20, 70 SE. at 714.

Intheingtant case, the circuit court, in concluding that the language of thereleasewas
unambiguous, focused upon the languege that provided thet “dl daimsassarted with respect to anincident

occurringonMay, 19, 1997[,]” wererdleased. Thedircuit court determined that thislanguageincluded
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the claim asserted againg the A ppdllee. We agree that thereis no ambiguity gpparent ontheface of the
rdlease. Whentrying to identify what dlamswere actudly rd eased and as againg whom, however, facts
extraneousto thislanguagein the rdease creste alatent ambiguity. Barbaraand Patrick Lacey, aswel as
theAppdlant, certainly knew of theexistenceof the Appdlant’ sdlaim against the Appelleeand hisinsurer
a thetimetherdeasewasexecuted. Itisaso notablethat there had been at least one sattlement discusson
betweenthe Appdllant and the Appdlle€ sinsurer, in addition to the discuss onstheat occurred between the
Appdlant and Barbaraand Patrick Lacey’ sinsurer. In other words, al thetortfeasors knew that the
Appd lant had assarted dlamsagaing their respectiveinsurersprior to the settlement thet resulted inthe
rdlesseat issue. Y, therdease expresdy failed to include or excludethe claim that the Appdlant had
againg theAppdlee. Thecircumsancethat dl of thepartiesinvolved, tortfeasorsand claimart, knew that
the Appellant had assarted acdam againgt the Appellee and had commenced acivil action againg the
Appdleebeforetherd eesewas sgnedissgnificant in light of thefact thet West VirginiaCode 8 55-7-12
clearly indicatesthat therdlease of onejoint tortfeasor shal not inureto the benefit of another or otherwise
beabar to arecovery againg ancther unreleased joint tortfeasor. Seeid. Thisdatute, which expresses
the clear public palicy in this sate, should not be disregarded so lightly. Clarity, even specificity, asto

claims and persons released, should be required to circumvent the rule expressed therein.

Wedsofind that alaient ambiguity exigsinthelanguage of therdeasewhich discharges
“Patrick Lacey, BarbaralLacey and West VirginiaFre& Casuaty Company their subddiaries, directors,
officers and dl personsacting on behdf of the aforementioned entities, individudly, and inthar capacity

asdirectors, officers, representatives, or otherwise. ...” Agan, a thetimethisrelease was executed, it
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was known to both Petrick and Barbara L acey, aswdll asthe Appdlant, that the Appellee not only was
acting on behaf of Patrick and BarbaraLacey in cutting down thetree, but o that the Appe lant had,
indeed, sued the Appelleebased onthat fact. That the Appelleewas not expresdy named either by
indluding or exduding him asabeneficary in therd ease crestes alaent ambiguity regerding whether the

Appellee’ s negligence was truly intended to be encompassed by the terms of the release.

Accordingly, thelower court ered inits determination thet thelanguage of the rdeasewas
50 clear and unambiguousthat the words used necessarily included arelease of the claim againgt the
Appdlee Pursuant to our caselaw, to resolvethelaient ambiguity crested by the arcumgtances existing
a and beforethe timethe rd eese was Sgned, thelower court should have dlowed the admission of parol
evidenceregarding theparties intentionsasto which individualswereto benefit fromtherdeasea issue.
Further, aswe have previoudy indicated in syllabus point five of Thornton, whether therdlesse should be
abar to further action by the Appelant againg the Appellee“isaquestion of fact to beanswvered from the
intention of theparties” 158W.Va a 505,213 SE.2dat 103, Syl. PL. 5, inpart. Thus, onremand, the
lower court should dlow further devel opment of therecord regarding the parties’ intentionsastowhich
individuaswere to benefit from therdlease at issue. Upon completion of thisfactud development, if no
genuineissueof fact to betried exits, then the case may beinapogture once again for summary judgment
condderation. SeeSyl. Pt. 2, Panter, 192 W.Va a 190, 451 SE.2d & 756. If, however, genuineissues

of factsto betried are present, then atrid to determinethe parties’ intention regarding therdlease a issue

may be necessary.
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Based ontheforegoing, thedecison of thelower court ishereby reversed and remanded

for further proceedings consistent with this opinion.

Reversed and remanded.
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