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The Opinion of the Court was delivered PER CURIAM.



SYLLABUS
“Under West Virginia Code, 60A-7-703(a)(6) (1988), the State, in forfaiting property,
isrequired to demondrate thet thereis probable causeto bdievethereisasubgantial connection between
the property seized and theillega drug transaction. Thisfindingisin addition to theinitia finding of
probable cause that anillegal act under the drug law has occurred.” Syllabus Point 5, Frail v.

$24,900.00 in U.S Currency, 192 W.Va. 473, 453 S.E.2d 307 (1994).



Per Curiam:

l.

Intheindant case, the gppdlecs the Sate of West Virginiaand the Mingo County Sheriff's
Department, filed aforfeiture action pursuant to the provisons of W.Va. Code, 60A-7-703(8)(7) [1988]
seeking to take ownership by forfeiture of ahouse and two adjoining lotsthet are owned by the gppdlant,
Jill Burgraff. The house and lots are located in the community of Red Jacket, West Virginia.

Thehousewasthe situsof marijuanasaesby Ms. Burgraff’ sformer husband, Danny
Burgraff, who pled guilty to afdony drug ddlivery charge asaresult of the sdles and was sentenced to
prison. Theforfatureactionwastried beforeajury, with the county prosacuting atorney representing the
gopellessinthetrid. Thejury decided that the appdlant’ sproperty should beforfeited to the gppellees.

The evidence at trial showed the following:

1. Thegppdlant owned her house and lots before she married Danny Burgrelf; there
wasno evidenceat trid that Mr. Burgraff had furnished any money to acquire, maintain, or improvethe
house or property.

2. Theappelantisdisabled; her $494.00 monthly incomeisentirely from disability
benefits.

3. The gppdlant was present during two marijuanasalesthat occurred inthe house,
but she did not actively participatein the sales. In oneinstance, the gppellant said to the purchaser, a
pregnant woman, “Y ou don’t fool with that stuff, do you?’

4, There was no evidence at trial that the appellant was a drug user or seller.
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5. The two marijuanasdeswerefor rdatively smal amounts of money. Inthe
aopdlant’ shouse, among her hushand' spersond effects, thepolicefound ascale, savera hundred dollars,
and several small bags of marijuana.

6. Thepurchasedeed for thegppd lant’ shouseand two lotsrecited acongderation
of $2,360.00; the actud vaueof her property was closar to $7,000.00. Therewas no evidencethat the
appellant has any other significant assets.

7. Thegppdlant sparated from and divorced Danny Burgraff after hewasarrested.
Hesarved asentencein prison and has been rdeased. The gopd lant and Mr. Burgraff have not resumed
arelationship.

At trid, the prosecuting attorney explained to thejury in his opening Satement thet thejury
was being asked to saize property that represented the fruits of drug deding. Speaificaly, the prosecutor
stated:

... theLegidaure of thissate decided that one of thewaysto deter drug

transactionswastoteke away thefruitsof drug deding . . . itisthe policy

that the.. . . government has adopted to deter drug dealing to take the

fruitsaway of the drug dedling from the drug dedlers, and that’ swhy

we're here today.

(Emphasis added.)
Continuingwiththistheme, thefina wordsinthe prosscutors sdosng argument tothejury

WEre:

... arewegoing tolet her profit by peopl€ slivesbeing destroyed by
drugs? | ask you to forfeit her property.

(Emphasis added.)



.

Asnoted above, theforfeiture proceeding intheinstant case was authorized by W.Va.
Code, 60A-7-703(a)(7) [1988], which permits forfeiture of:

All red property, incdluding any right, titteand interet in any lot or tract

of land, and any gppurtenancesor improvements, whichareused, or have

been used, or areintended to be used, in any manner or part, to commit,

or tofadlitate the commission of aviolation of thischapter punishable by

morethan oneyear imprisonment: Provided, That no property may be

forfeited under thissubdivison, to the extent of an interest of an owner, by

reason of any act or omission established by that owner to have been

committed or omitted without his knowledge or consent.

This Court has addressed issues arising under W.Va. Code, 60A-7-703[1988] in one
case, Frail v. $24,900.00 in U.S. Currency, 192 W.Va. 473, 453 S.E.2d 307 (1994). In Frail,
former Judice Miller, writingfor aunanimous Court, overturned aforfature of currency that hed been taken
from aman who had been charged with adrug transaction in another jurisdiction, becausetherewas

insufficient evidence presented at trid to show that the seized money represented thefruitsof drug dedling.

We held in Syllabus Point 5 of Frail that:

Under West VirginiaCode, 60A-7-703(a)(6) (1988), the State, in
forfeiting property, isrequired to demondrate thet thereisprobable cause
to believethereisasubgtantia connection between the property seized
and theillegd drug transaction. Thisfinding isinaddition to theinitid
finding of probable causethat anillegal act under the drug law has
occurred.

In theingtant case, the jury was asked to forfeit the appellant’ s house and lots on the

groundsthat her property represented thefruitsof illegal drug dedling. However, theevidenceat trial
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showed no monetary or other substantial connection between the gppellant’ s property and her former
husband’ sdrug dedling that would alow ajury to properly concludethat the gppellant’ sproperty infact

represented the fruits of illegal activity.

[1.

Itistheduty of thisCourt to uphold aforfeiturethat isawarded upon arecord that contains
adequate and subgtantia evidence demondrating the propriety of theforfature. It islikewiseour duty to
disallow aforfeiture when there is an insufficiency of such evidence. Frail, supra.

Weare not unmindful of the harshness of rendering a disabled woman -- who has
committed no crime-- homeless. However, if it were shown that the gppel lant’ smodest homein fact
represented the“fruitsof drug dealing,” then aforfeiture based on such arationale might belegally
sustainable. But such is not the case.

Based on theforegoing reasoning, thejury’ sverdict ordering forfaiture of the gppdlant's
house and lots cannot be sustained. The judgment of the circuit court is reversed.

Reversed.



