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The Opinion of the Court was delivered PER CURIAM.

JUSTICE McGRAW dissents and reserves the right to file a dissenting opinion.



SYLLABUSBY THE COURT

1. “Whenacomplaintisfiled agang aninsured, aninsurer must look beyond thebare
dlegationscontained in the third party’ s pleedings and conduct areasonableinquiry into thefactsin order
to ascertain whether the claims asserted may comewithin the scope of the coveragethat theinsurer is
obligated to provide.” Syllabus, Farmers & Mechanics Mut. Fire Ins. Co. of West Virginia v.
Hutzer, 191 W.Va. 559, 447 S.E.2d 22 (1994).

2. “Wheretheprovisonsof aninsurance policy contract aredear and unambiguous
they arenat subject tojudicia condruction or interpretation, but full effect will begiventotheplan meaning
intended.” Syllabus, Keffer v. Prudential Ins. Co. of America, 153 W.Va. 813, 172 S.E.2d 714

(1970).



Per Curiam:

Thisisan goped from adedaratory judgment order of the Circuit Court of Regh County
entered on November 19, 1999. Inthe order, the circuit court concluded that a“professond services’
exclusonin aninsurance policy excluded coveragefor alegedly negligent surveying, mapping and
engineering services provided by one mining company to another.

As set forth below, we affirm the circuit court’ s order.

l.

Thegppdlant inthisded aratory judgment action, Massy EagleLimited Liahility Company
(“Mossy Eagle’) entered into various ord agreementswith Brock Mining. Under theagreements, Brock
Mining would conduct underground coal mining operationson propertiesowned or leasad by Mossy Eagle
Brock Mining would provide the equipment and |abor necessary for the mining operationsand, in return,
Mossy Eagle would purchase the coal mined and removed.

A complaint inalawsuit ssparate from theingtant cass, filed by Brock Mining, indicates
that Massy Eagleagresd to provide Brock Mining with* permitting services, accuraeand dependablemine
mapsof variouskinds, accurate and dependabl e progress maps as mining progressed, accurate and
dependable mapsof projected mining, and to otherwise provide competent professiona engineering
conaultingsarvices” Topeaformtheseprofessond engineering sarvices, M ossy Eagleretained defendant
below AlphaEngineering Services, Inc. (“Alphd’), and Brock Mining relied upon the advice and maps

provided by Alpha’s engineers.



OnMarch5or 6, 1996, during its underground mining operations, Brock Mining
unexpectedly “ cut-through’” into an old, abandoned cod minein the areawhere Alphahad prepared current
mine maps and had prepared maps of projected mining. Water poured from the old mine and flooded
Brock Mining’ sequipment. Alpha sengineershad gpparently advised Brock Mining that the areawas
“safe’ and that there were no old mineworkings nearby that would be hazardous. On July 22, 1997,
Brock Mining again“cut-through” into old workingsin an areawhere Alpha sengineers had indicated thet
no old mineworkingsexisted. Water again flooded thearea, damaging Brock Mining’ sequipment and
preventing Brock Mining from conducting mining operations.

Fallowing thetwo flooding inddents, Brock Mining filed alavsuit againg Mossy Eagleand
Alphafor negligence, gtrict ligbility, and breach of contract. Thelawsuit generdly dlegesthat the® cut-
throughs’ were theresult of Alpha s negligent performance of the engineering sarvices rdaiveto Brock
Mining' sunderground mining operationsfor and on behaf of Mossy Eagle The complaint filed by Brock
Mining alegesthat Mossy Eagle was negligent, and failed to provide competent, professona, mining
engineering services to Brock Mining.

Atthetimeof theincidents, Mossy Eaglewasinsured under aliability insurance policy
issued by the plaintiff below and appdlee, State AutomobileMutud Insurance Company (¢ State Auto”).!
After Mossy Eagle demanded adefense and indemnification from State Autofor Brock Mining’ sdaims,

Sate Auto filed theingant dedlaratory judgment action. State Auto asked the circuit court to dedare that

Theliability policy wasissued by Sate Auto to AlphaEnginesring. Under thetermsof the policy,
oneisan “insured” if “you are desgnated in the Declarations.” As part of the contractua relationship
between Alphaand Mossy Eagle, Mossy Eaglewaslisted asan “additiona insured” onthedeclarations
page of the State Auto liability policy.



coveragedid not exist under the policy for various reasons, including the gpplication of a* professiond
services” exclusion contained in the policy. The exclusion states:

This insurance does not apply to: . . .

B “Bodily injury”, “property damage”, “personal injury” or

“advertisng injury” dueto rendering or failureto render any
professional service. Thisincludes but isnot limited to: . . .

(2)  Preparing, approving, or failingto prepare or
approve maps, drawings, opinions, reports,
urveys, changeorders, designsor specifications

(3  Supervisory,inspectionor engineering services,

Sate Auto subsequently filed amation for summeary judgment arguing that therewas no coverage under
the policy becauseM ossy Eagleand Alphawererendering “ professiond sarvices’ to Brock Mininginthe
form of maps, surveys, inspections and mining engineering services.

Inan order dated November 19, 1999, the circuit court entered an order granting State
Auto’ smoation for summary judgment, declaring that the professiond servicesexclusion gppliedto the
clamsfiled by Brock Mining. Thecircuit court ruled that State Auto hed neither aduty todefend nor a
duty to provide coverage to Mossy Eagle under the policy.

This appeal by Mossy Eagle followed.

.
Becausetheprincipd purposeof adedaratory judgment actionisto resolvelegd questions,

thisCourt reviewsacircuit court’ sentry of adeclaratory judgment de novo. SyllabusPoint 3, Coxv.



Amick, 195W.Va 608, 466 S.E.2d 459 (1995). Furthermore, whenweare asked toreview acircuit
court’ sinterpretation of an insurance contract, we stated in Payne v. Weston, 195 W.Va 502, 506-7,
466 S.E.2d 161, 165-66 (1995) that theinterpretation of an insurance contract “isalegd determination
which, like the court’s summary judgment, isreviewed de novo on gpped.” The bassfor our plenary
review isthat the extent of coverage provided by an insurance contract, when thefactsare not in disoute,
Isaquestion of law. Murray v. Sate FarmFire & Cas. Co., 203W.Va. 477, 482, 509 SE.2d 1,
6 (1998).

“Asagened rule, aninsurer’ sduty to defend istested by whether the dlegationsinthe
plaintiff’ scomplaint arereasonably susceptibleof aninterpretation that the clam may becovered by the
terms of theinsurancepolicy.” Aetna Cas. & Sur. Co. v. Pitrolo, 176 W.Va. 190, 194, 342 S.E.2d
156, 160 (1986). Aswe gtated inthe sole syllabus point of Farmers& MechanicsMut. Firelns. Co.
of West Virginia v. Hutzler, 191 W.Va. 559, 447 S.E.2d 22 (1994):

Whenacomplaintisfiled againgt aninsured, aninsurer must look beyond

the baredlegations contained inthethird party’ spleadingsand conduct

areasonableinquiry into thefactsin order to ascertain whether theclams

asserted may come within thescope of the coverage that theinsurer is

obligated to provide.

Inother words, aninsurer hasaduty to defend an action againg itsinsured only if theclam stated inthe
underlying complaint could, without amendment, imposeliability for risksthe policy covers. Seealso,
Buttsv. Royal Vendors, Inc., 202 W.Va. 448, 504 S.E.2d 911 (1998); Bruceton Bank v. United
States Fidelity & Guaranty Ins. Co., 199 W.Va. 548, 486 S.E.2d 19 (1997); Sk v. Flat Top
Congruction, Inc., 192W.Va 522, 525, 453 S.E.2d 356, 359 (1994). If the causes of action aleged

in the plaintiff’s complaint are entirely foreign to the risks covered by the insurance policy, then the
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Insurance company isrelieved of itsdutiesunder thepalicy. Slk, 192W.Va at 525, 453 SE.2d a 359;
Horace Mann Ins. Co. v. Leeber, 180 W.Va 375, 376 S.E.2d 581 (1988).

When an insurance company seeksto avoid its duty to defend, or its duty to provide
coverage, through the operation of apolicy exduson, theinsurance company bearsthe burden of proving
thefactsnecessary totrigger the operation of that excluson. SyllabusPoint 7, National Mut. Ins. Co.
v. McMahon & Sons, Inc., 177 W.Va. 734, 356 S.E.2d 488 (1987).

Itisafundamentd principle of insurance law thet if theterms of an exdusonareplain and
not ambiguous, then no interpretation of thelanguageis necessary, and acourt need only apply the
exclusontothefactspresented by the parties. Asweheldinthe Syllabusof Keffer v. Prudential Ins.
Co. of America, 153 W.Va. 813, 172 S.E.2d 714 (1970):

Where the provisions of an insurance policy contract are clear and

unambiguousthey arenat subject to judica condruction or interpretation,

but full effect will be given to the plain meaning intended.

Thepartiesinthisaction digputethegpplication of the“ professona services’ excluson
containedin Slate Auto'sliability policy. Mossy Eaglearguesthat whileit was contractualy obligated to
providethesurveys maps, and enginesring servicesunder disputein Brock Mining’ scomplaint, it did not
Infact render theseprofessond services. Ingead, Mossy Eagleinsgsthat Alphaprovidedtheservices,
that Mossy Eagle’ sonly potentially negligent act wasits hiring of Alphaasits agent, and that the
professional services exclusion therefore operates only against Alpha. We disagree.

The exclusion at issue in this case plainly excludes any coverage for “[p]reparing,
gpproving, or falling to prepare or goprove maps, drawings, opinions, reports, surveys, change orders,
desgnsor specifications’ and “[ g upervisory, ingoection or engineering sarvices” Thecomplaint filed by
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Brock Mining alegesthat Mossy Eagle was obligated to provide these professond services, and thet its
agent, Alpha, was negligent in providing these professond sarvices |nsum, Mossy Eagle provided the
contracted-for professond servicesto Brock Mining through the useof an agent. Thelanguage of the
exdugon gppearsto be unambiguous, and in accordancewith our prior holdings, must be gpplied and not
construed.

Wethereforefind that the crcuit court did not e in dedaring thet the professond sarvices
exduson goplied to the actionsdleged in Brock Mining' scomplaint. Thedrcuit court correctly gpplied
theexdusontotheactionsdlegedin Brock Mining' scomplaint, and properly conduded that State Auto
had no duty to defend or provide coverage under itsliability policy for Mossy Eagle’ sand Alpha

Engineering’ s negligent provision of surveys, maps and engineering services to Brock Mining.

[1.
The circuit court’s November 19, 1999 order is affirmed.

Affirmed.



