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The Opinion of the Court was delivered PER CURIAM.

JUSTICE McGRAW dissents and reserves the right to file a dissenting opinion.



SYLLABUS
“A noticeof cancdlation of insurancemust becdlear, definiteand certain. Whileitisnot
necessary thet the natice bein any particular form, it must contain such adear expresson of intent to cancd
the policy that theintent to cancel would be goparent to the ordinary person. All ambiguitiesinthenctice
will beresolved infavor of theinsured.” Syllabus, Saley v. Municipal Mutual Insurance Co. of

West Virginia, 168 W.Va 84, 282 S.E.2d 56 (1981).



Per Curiam:

Thisisadeclaratory judgment action filed againgt an insurance company to determine
whether acancdlation notice maled to apolicyhol der was effective to terminate various coverages under
an automobile insurance policy.

TheCircuit Court of Roane County found that theinsurance company had not effectively
cancelled theinsurance policy, holding that the cancellation notice mailed to the policyholder was
ambiguous and did nat indicate adear intent by the insurance company to cancel thepalicy. Thedrcuit
court therefore held that the policyholder was entitled to coverage under the policy, and was entitled to
recover attorney’s fees and costs from the insurance company.

Assat forth be ow, we agreewiththeinsurance company thet the cancdlation noticewas
not ambiguous, and was effective to terminate coverage. Wetherefore reverse the circuit court’s

conclusions.

l.

On March 17, 1998, gopdlee Donna Drake Gandee purchased an automobileinsurance
palicy from gopdlant Allsate Indemnity Company (“Alldate’). Thepalicy provided ligbility coverageof
$50,000.00 per person up to $100,000.00 per accident, and $25,000.00 in property damage coverage.
The policy dso provided the same limits of uninsured motorist coverage and underinsured motorist

coverage. Ladtly, thegppdleepurchased medica paymentscoveragewithalimit of $5,000.00 per person.



The Allstate policy covered the period from March 18, 1998, through September 18,
1998, and had atotd premium of $1,216.00. The gppdlee paid $198.46 on March 17, and agreed to pay
the remaining premium on a monthly basis.

OnMarch 30, 1998, Allgate mailed ahill to the appdlesindicating that the gppeleewas
required to make her firs monthly premium payment of $213.44 by April 18, 1998. It isundisputed thet
the appellee did not make any payments to Allstate by that date.

Pursuant to thetermsof theinsurance policy, on April 28, 1998, Allstate sent the gppellee
adocument entitled “AUTOMOBILE CANCELLATION NOTICE FOR NON-PAYMENT OF
PREMIUM.” The cancdlation noticewas ddlivered to and accepted by the gppdlee viacartified mail.
This cancellation notice contained, in bold text, the following warning:

Theinsuranceafforded under your policy will beterminated effectiveat
12:01 am. Standard Time on June 6, 1998.

Additiondly, the cancellation notice set forth in aseparate block the* Cancd Dateand Time” of June6,
1998 a 12:01 am. The notice datesthat the reason for the cancelation wasthe gppelleg sfallureto pay
her monthly insurance premium.

Thegppdleedid not repondto Allstate sApril 28, 1998 cancdlaionnotice. OnJune 12,
1998, 6 daysafter Allstate contendsthat the policy was cancelled, the gopellee shushand, Karl Gandeg,
was apassenger inavehicledriven by Seen Taylor. Mr. Taylor swerved to avoid another vehicle, lost
control of hisvehicle, and Mr. Gandee was killed.

The appdllee subsequently filed aclam againgt the Allstate policy seeking uninsured

motorist coverage, underinsured motorist coverage, and medica paymentscoveragefor thedesth of her



husband. Allgate denied the dam, dleging that the policy hed been cancdled on June 6, 1998, because
of the appellee’ sfailure to pay her monthly premium.

Allgtate and the appellee attempted to negotiate the appelleg’ sclams, and eventuadly
entered into awritten contract indicating that the partieswould submit the soleissue of the vdidity of the
cancellation noticeto adircuit court for review. Theingtant declaratory judgment action wasthenfiledin
the circuit court.

After recaiving briefs and maotionsfor summary judgment from the parties, on July 26,
1999, thedrcuit court entered an order granting Summary judgment to thegppdlee. Thedrcuit court found
that the Allstate cancdlation noticemailed to the gppeleereflected an“ Amount Past Due,” and concluded
that theincduson and placement of these wordsin the notice wasintended to induce the gppellee to send
money to Allsate. Thedircuit court therefore concluded that the cancd lation notice was ambiguous, and
did not effectively cancel the policy on June 6, 1998. Insum, thecircuit court held that the gppellee’ s
claims for her husband’ s death on June 12, 1998, would be covered by the policy.

Severa weekslater, on August 19, 1999, the circuit court entered a second order
compelling Allstate to pay the appelleg’ sattorney’ sfeesand costs. The circuit court concluded that
becausethe gopdleewas uccessul in her dedaraiory judgment action againg her insurer, shewaslawfully
entitled to recover her reasonable attorney’ sfeesand costsarising fromthelitigation. See Aetna Cas.
& Sur. Co. v. Pitrolo, 176 W.Va. 190, 342 S.E.2d 156 (1986).

Allstate now appeals the circuit court’s two orders.



This Court reviews adircuit court’ sentry of adeclaratory judgment de novo, sncethe
principa purpose of adedaratory judgment actionisto resolvelegd questions. Syllabus Point 3, Cox V.
Amick, 195W.Va 608, 466 S.E.2d 459 (1995). When adeclaratory judgment proceeding involvesthe
determination of anissueof fact, thet issue may betried and determined by ajudgeor ajury, just asissues
of fact aretried and determined in other aivil actions. W.Va. Code, 55-13-9[1941]. Any determinations
of fact made by the circuit court or jury in reaching its ultimate judgment are reviewed under aclearly
erroneous standard. Cox, 195 W.Va. at 612, 466 S.E.2d at 463.

Intheingant case, weareasked to review the sufficdency of apurported cancdlaion natice
which dso informed the palicyhol der thet the policy was being cancdled because of an“amount past due”

Wehaveprevioudy dated thet the purposeof acancd lation notice”isto maketheinsured
awarethat the palicy isbeng terminated and to afford theinsured the time to obtain other insurance prior
to termination of the existing policy.” Connv. Motorist Mut. Ins. Co., 190 W.Va. 553, 557, 439
S.E.2d 418, 422 (1993), quoting Automobile Club Ins. Co. v. Donovan, 550 A.2d 622, 623 (R.1.
1988). Toachievethisgod, the cancellation notice must be dear, and must unambiguoudy inform the
policyholder that the policy will be cancdled on afuturedate. Aswe held in the sole syllabus point of
Saley v. Municipal Mutual Insurance Co. of West Virginia, 168 W.Va. 84, 282 S.E.2d 56
(1981):

A noticeof cancellation of insurance must be dlear, definiteand certain.
Whileit isnot necessary that the notice be in any particular form, it must
containsuchadlear expresson of intent to cancd thepalicy thet theintent

to cancd would be gpparent to the ordinary person. All ambiguitiesinthe
notice will be resolved in favor of the insured.



Intheingant case, the parties dispute the gpplication of Saley, and disoute whether the April 28, 1998
cancdlaion natice* contain]ed] such adear expresson of intent to cancd the palicy that theintent to cance
would be apparent to the ordinary person.”

Allstate arguesthat the cancellation notice was clear, and pointsto the unequivocal
datement, writtenin bold text, thet “ Theinsurance afforded under your policy will beterminated. . .” The
cancdlation notice d o provided the gppdleewith adete cartain when theinsurance coverage would ceese
-- June 6, 1998 -- and informed the appel | ee the date by which shewould haveto purchase replacement
coverage. Alldateladly pointsto thelanguage, writtenin large, bold-faced capitd |etters, that gppearsat
the top of the cancellation notice: AUTOMOBILE CANCELLATION NOTICE FOR NON-
PAYMENT OF PREMIUM. The appellant arguesthat thislanguage smply statesthe reason for
cancellation: the policy was being terminated for failure to pay premiums.

Theappellee arguesthat theinclusion of thelanguage“amount past due” crestesan
ambiguity inthe cancdllation notice. Theappellee assartsthet the placement of thislanguage near thetop
of the pagewould suggest to any palicyhol der that coverage could be continuedif the policyholder merdy

paid the amount past due.*

'Allgatearguesthat theindusion of the* amount past due”’ languageinthecancellation noticewas
effective under W.Va. Code, 33-6A-3 [1998], which states (with emphasis added):

In every instance in which a policy or contract of automobile
liability insurance which has been in effect sixty days or which
has been renewed is canceled by the insurer, theinsurer or itsduly
authorized agent hdll, inthe natice of cancdlation or & the written request
of the named insured, specify the reason or reasonsrelied upon by the
insurer for the cancdllation. Thesereasonsshall bestated in awritten
notice and shdl, if not provided inthe notice of cancellation, be made

(continued...)



After carefully reviewing the cancellaion notice, we do nat find the language chosen by
Allgateto bein any way ambiguous. Thenoticemailed to thegppdleewould dearly communicateto an
ordinary person that theinsurance company intended to cancd coverage under the palicy on June6, 1998,
Theindudon of languagein theingant cancd | ation noticeindicating theat the policy wasbeing terminated
for failing to pay past due premiums does not, standing alone, render the notice ambiguous.

Thedrcuit court therefore erred initsfinding that the cancellation notice was ambiguous.
Additiondly, thedircuit court erred in holding thet the gppdlleewas entitled to recover her atorney’ sfees

and costs from Allstate.

1.
For the reasons st forth above, the circuit court’ s July 26, 1999 and August 19, 1999

orders are reversed and this matter is remanded for further proceedings consistent with this opinion.

!(...continued)

within thirty days after therequest: Provided, That there shall beno
ligbility on the part of, and no cause of action shdl arise againgt, any
Insurer or its agents or its authorized investigative sources for any
datements mede with probable cause by theinsurer, agent or investigetive
sourcein awritten notice required to be given pursuant to thissection. A
notice of cancellation for nonpayment of premium is not void
on the grounds that the notice includes the amount of premium
due or the date by which payment was to be paid.

Wergect Allstate’ sargumentsfor two reasons, and do not believethat thisstatute isapplicable
totheindant case. Frd, the palicy in question had nat been “in effect for Sxty days’ when the cancdlation
noticewasmailed, asrequired by the satute. Second, the emphasi zed |language which Allstate seeksto
rely upon was added to the statute and did not take effect until June 12, 1998, the same day that Karl
Gandee waskilled, and over 6 weeks after Allstate mailed the cancdllation notice to the appellee. See
1998 Acts of the Legidature, ch. 184.

We therefore examine the arguments of the parties under existing legal principles.
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Reversed and Remanded.



