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SYLLABUSBY THE COURT

1. “When examiningwhether coverageexidsfor alossunder afirg-party insurance
policy when the lossis caused by acombination of covered and pecificaly excluded risks, thelossis
covered by thepalicy if the covered risk wasthe efficient proximate cause of theloss. No coverageexists
for alossif the covered risk was only aremote cause of theloss, or conversdly, if the excluded risk was
thedfident proximate cause of theloss: The dfident proximate causeistherisk that sstsothersin motion.
Itisnot necessrily thelast act inachan of events, nor isit thetriggering cause. The efficient proximate
causedoctrinelooksto the qudity of thelinksin the chain of causation. Theefficient proximate causeis
the predominating cause of theloss.” Syllabus point 8, Murray v. Sate FarmFire & Casualty Co.,

203 W. Va. 477, 509 S.E.2d 1 (1998).

2. “‘Languageinaninsurancepolicy should begivenitsplain, ordinary meaning.’
Syllabus Point 1, Soliva v. Shand, Morahan & Co., Inc., 176 W. Va 430, 345 S.E.2d 33 (1986).”
Syllabus point 1, Murray v. Sate Farm Fire & Casualty Co., 203 W. Va. 477,509 S.E.2d 1

(1998).



Per Curiam:

Inthisgpped fromadedaratory judgement action, David Mathews, the insured, asksthis
Court to reverse two rulings by the Circuit Court of Kanawha County. One order denied Mr. Mathews
moationtodter or amend ajudgment granting summary judgment to Mr. Mahews insurer, West Virginia
Hreand Casudty Company, based, in rdevant part, upon thecircuit court’ scondusonthat Mr. Mathews
waswithout coveragefor hisasserted loss, the destruction of ahouse he owned. Thesecond order
dismissed hiscross-dam againg the contractor who hed performed thedemalition. We condudethat the
circuit court correctly found that Mr. Mathews did not possess coverage for his asserted loss, and that,
because Mr. Mahewsfailed to comply with the West VirginiaRules of Civil Procedure and was unduly

dilatory in attempting to assert his cross-claim, the circuit court did not err in dismissing that claim.

l.
FACTUAL AND PROCEDURAL HISTORY
Thefactsrdevant to thisgpped , which were essentidly undisputed before the drcuit court,
areasfollows InMarch 1997, contractor Rodney L oftis (hereinafter “Loftis’), an gppelleeherenand
defendant below, through his employees, demolished a house owned by David Mahews' (hereinafter
“Mathews"), gopellant herein and adefendant below. Loftis contendsthat he had been approached by a
mean purporting to be Mathews, who requested the destruction of the aforementioned house. Thetwo men

viewed the property and negotiated afeefor the demalition servicesto be performed. However, theman

it gopearsthat thiswas one of severa houses owned by Mathews and was not hisprimary
residence.



who met with Loftiswasnot Mahews. After Loftis meeting with theimpogter, hisemployeesused a

hydraulic excavator to raze the house, and the debris was then hauled away in a dump truck.

At thetimethe housewas destroyed, it wasinsured under apolicy of insuranceissued by
Wes VirginiaFHre& Caaudty Company, an gopdleshereinand plaintiff bdow (heranafter “Weg Virginia

Fire’). Theinsurance policy wasa“Dwelling Fire’ policy with extended coverage®which iscommonly

2With regard to the coverage purchased by Mathews, the policy stated, in relevant part:

When a Premium for Extended Coverage is shown in the
Declarations, Perils 2 through 7 are made part of Perils
Insured Against.

6. Vehicles.

This peril does not include loss:
a causad by avehicleowned or operated by you or
aresident of the Described Location; or
b. caused by any vehicleto fences, drivewaysand
walks.

The policy goes on to state:

When a Premium for Vandalism or Malicious Mischief is
shown in the Declarations, the following is made part of
PerilsInsured Against.
8. Vandalism or malicious mischief.
This peril does not include loss:
a to glassor safety glazing materia condtitutinga
part of the building other than glass building blocks;
b. by pilferage, theft, burglary or larceny, but we
shdl beliablefor damegetothe building covered causd
by burglars; or
C. to property on the Described Location if the
(continued...)



known as a “named perils’ policy.®

Following the destruction of the house, Mathewsfiled aclam with West VirginiaFire
seeking coveragefor hisloss. OnJdune4, 1997, West VirginiaFireissued adedination letter indicating
that therewas no coveragefor Mathews' claim as he had not purchased coverage for vandalism or
mdidousmischief. Theredfter, West VirginiaHrefiled adedaratory judgment action, pursuant to the West
VirginiaUniform Declaratory Judgments Act, W. Va. Code 8§ 55-13-1 et seq., seeking judicid
Oetermination of therespectiverights lighilities duties, responghilitiesand legd rdaionshipsbetween itsdf
andMathews. Mathewssubsequently filed hisanswer tothe ded aratory judgment complaint and esserted
acounterclam againgt West VirginiaFrefor breach of contract, bad faith, and unfair claims settlement

practices.

Someimedter filing itsansver toMathews counterdam, Wes VirginiaFrefiled amation
for summary judgment. Mathewsthenfiled hisreponseto Wes VirginiaFre ssummary judgment maotion,
and, in addition, filed acounter-motion for summary judgment. Thereafter, thecircuit court entered an

order titled“DECLARATORY JUDGMENT,” whichwas gpparently unrdated to theparties motionsfor

%(....continued)
dwedlling has been vacant for more than 30 consecutive
daysimmediately beforetheloss. A dwelling being
constructed is not considered vacant.

The Dedaraionspage of the palicy showsthat Mathewsdid not pay apremium for vanddism or mdidous
mischief.

*Thistype of policy may also be referred to as a “ specific perils’ policy.
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summary judgment.* Intha order, the court effectively denied both motionsfor summeary judgment and
ordered that the dedaraory judgment action and the bed faith damswould proceed to trid Smultaneoudly.
Subsaquently, however, thecircuit court agreed to permit West VirginiaFrethe opportunity to respond

to Mathews' counter-motion for summary judgment.

Inaddition, on March 22, 1999, West VirginiaFirefiled an amended complaint adding
L oftisasadefendant and dleging, with regard to L oftis, thet thelossof Mathews' property “resulted from
the negligent or other wrongful conduct of the defendant, L oftis, in demoalishing the dwelling owned by
Mathews. ...” Theresfter, thecircuit court entered an order “RECONSIDERING DECLARATORY
JUDGMENT AND MOTION FOR SUMMARY JUDGMENT,” onJuly 1, 1999. Inthisorder, the
circuit court granted summary judgment infavor of West VirginiaFire based, in relevant part, uponits
finding that:

Intheindant action, animpodter fraudulently pointed out the Sructureto
be demoalished by defendant L oftis, and thesame structurewasin fact
demolished by defendant L oftis, who wasunder theimpresson that the
owner had requested the demoalition. Clearly, thedirect cause of theloss
wasthemdliciousact by the aleged impersonator who directed that the
structure be demolished.

ThisCourt isof the opinion that based on thefactsas plead by
defendant Mathewsthereis no negligent act which could giveriseto
coverage under theinsurance policy at issuein thismatter. The act
complained of by defendant Mathewsand for which he seekscoverage
under theinsurance policy isclearly an act of vandaism or mdicious

*The order was rendered before therewas ahearing on either of the summary judgment
motions, and before West VirginiaFirefiled aresponseto Mathews' counter-motion for summary
judgment.



behavior onthe part of somethird party. Thisfactua scenarioleadsback
to theinsurance policy and possible coverage for such vandalism or
malicious behavior.

Meanwhile, on June 25, 1999, Mathewsfiled an amended answer asserting, for thefirst
time, across-damagaing L oftisaleging that the destruction of hishousewas*“the sole proximate causal
result of the negligence, wrongful conduct, and/or fault of Rodney Loftis. .. and/or hisagents” Loftis

responded with a motion to dismiss.

Inresponseto thedrcuit court’ sorder granting summeary judgment to West VirginiaFre,
Mathewsfileda“MOTION TOALTER ORAMEND JUDGMENT.” Theresfter, thecircuit court
entered three separate orderson September 7, 1999, disposing of dl theclamsinthisaction. Inthefirst
order, thecircuit court denied Mathews motion to dter or amend the judgment, finding that Mathews
“faled to bring forward any additiond evidence or legd authority upon which the previous Order of this
Court should bedisturbed.” The sscond order granted West VirginiaFre smotion for summary judgment
onMathews counterclam, finding that Mathewsdid not substantidly prevail inthededaratory judgment
action, and that there was “insufficient evidence to continue under the West VirginiaUnfair Clams
SAtlement Practices[Act].” Thefind order granted Loftis mation to dismisson thegroundsthet Mahews
ddayed for sometimein asserting hiscross-daim againg L oftis, and that Mathews hed failed to seek leave
of the court to amend hisanswer to includethe cross-cdlam. Itisfromthecircuit court’ sorder denying
Mathews mation to dter or amend judgment, and the court’ sorder granting Loftis motion to digmiss, thet

Mathews now appeals.



.
STANDARD OF REVIEW

Mathews appeal s two separate orders of the Circuit Court of Kanawha County. One
order denied Mahews moation, made pursuant to Rule59(e) of theWes VirginiaRulesof Civil Procedure,
to alter or amend ajudgment. We have previously explained:

“Thegtandard of review gpplicableto an apped fromamoationto

dter or amend ajudgment, made pursuant to W. Va. R. Civ. P.59(e),

Isthe same standard that would gpply to the underlying judgment upon

which the motion is based and from which the appedl to thisCourt is

filed.” Syllabus Point 1, Wickland v. American TravelersLife Ins.

Co., 204 W. Va. 430, 513 S.E.2d 657 (1998).
Syl. pt. 1, Thompson v. Branches-Domestic Violence Shelter of Huntington, ~ W.Va. __,
___SE2d___ (No.26561July 10,2000). Thejudgment underlyingMathews motiontodter or anend
granted summary judgment to West VirginiaFire. Thus, our gppellatereview isdenovo. “‘A circuit
court’ sentry of summary judgment isreviewed denovo.” Syllabuspoint 1, Painter v. Peavy, 192
W. Va 189, 451 S.[E.2d 755 (1994).” Syl. pt. 1, Shaffer v. Acme Limestone Co., Inc., 206 W. Va
333,524 SE.2d 683 (1999). Furthermore, inexercigngthisplenary review, wemust bear in mind that:

“A moation for summary judgment should begranted only whenit

isclear that thereis no genuineissue of fact to betried and inquiry

concerning thefactsisnot desirableto darify the goplication of thelaw.”

Syl. Pt. 3, Aetna Casualty & Qurety Co. v. Federal Insurance Co.

of New York, 148 W. Va. 160, 133 S.E.2d 770 (1963).

Syl. pt. 1, Tiernan v. Charleston Area Med. Cir., Inc., 203 W. Va. 135, 506 S.E.2d 578 (1998).

Thesecond order herein gopeded by Mahewsdismissed hiscross-damagaing L oftis,



Our review of that order is aso de novo.
“* Appdllatereview of adrcuit court’ sorder granting amotion to
dismissacomplaintisdenovo.” Syl. pt. 2, Sateexrel. McGraw v.
Scott Runyan Pontiac-Buick, Inc., 194 W. Va. 770, 461 S.E.2d 516
(1995).” Syllabuspoint 1, Sateexrel. Smithv. Kermit Lumber &
Pressure Treating Co., 200 W. Va. 221, 488 S.E.2d 901 (1997).

Syl. pt. 1, Bowersv. Wurzburg, 205 W. Va 450, 519 S.E.2d 148 (1999).

Having set forth the gppropriate standardsfor our review, wenow consider theissues

presented on appeal .

1.
DISCUSSION
A. Coverage
Mahewsaguestha the drcuit court erred in granting Summeary judgement to West Virginia
Fire based upon its conclusion that the direct cause of Mathews' losswas amalicious act by an
impersonator. Mathewsassertsthat, under theefficient proximeate causedoctrine, the predominating cause

need not be the triggering cause.

West VirginiaFire, on the other hand, arguesthat the circuit court’ s ruling should be
affirmed asit correctly determined that theefficient proximate cause of thelosssustained by Mathewswas
thewrongful action of theimposter requesting L oftis to demolish the house, which action amounted to
vandalism or malicious mischief, a peril for which Mathews had no coverage.
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The efficient proximate cause doctrine was adopted by this Court in Murray v. Sate
Farm Fire & Casualty Co., 203 W. Va. 477,509 S.E.2d 1 (1998). Pursuant to that doctrine:

When examining whether coverage existsfor aloss under a
firgt-party insurance policy when thelossis caused by acombination of
covered and spedifically exduded risks thelossis covered by the policy
if the covered risk wasthe efficient proximate cause of theloss. No
coverage exigdsfor alossif the covered risk was only aremote cause of
theloss, or conversdy, if the excluded risk was the efficient proximate
causeof theloss: Thedfident proximate causeistherisk that setsothers
inmation. Itisnot necessarily thelast actinachan of events, norisitthe
triggering cause. The efficient proximate cause doctrine looksto the
qudity of thelinksinthechain of causation. Theeffident proximate cause
IS the predominating cause of the loss.

Syl. pt. 8, Murray.

Here, acombination of causesresultedinMathews loss: (1) theaction of theimpogder;
(2 Loftis falureto verify theidentity of the person requesting the demalition of the home; (3) the actud
act of demolishing the home. However, we agreewith thetria court that the direct, or predominating,

cause of thelossin this casewasthe action of theimposter in arranging the demolition of the house.® But

Whilethe determingtion of the predominating cause of alossisgenerdly aguestion of fat,
intheingant casethefacts surrounding the demalition of Mahews housewere not contested below. Thus
it was proper, inthisinstance, for thetria court to determine, asamatter of law, that the action of the
impogter wasthe predominating cause of the destruction of Mathews house. We notethat Mathewshas
additionaly complained thet the arcuit court falled to congder thet L oftismay have concocted theimpastor
gory inan effort to cover an error by hisemployess (i.e., destroying thewrong house) and avoid lidhility.
Thistheory, if properly supported ontherecord, would create aquestion of fact and preclude summary
judgment. However, our review of the record designated on gpped reved sthat thistheory, which was
rased for thefirst timeby Mathewsin his“REPLY TO DEFENDANT LOFTIS and WV FIRE'S
RESPONSESTO MOTION TOALTER ORAMEND JUDGMENT,” wassmply expressed by
Mathews' counsel in briefssubmitted to the circuit court, and to this Court, without any supporting

(continued...)



for the actions of theimposter, therewas no evidencethat L oftiswould have had areason to take any

action whatsoever toward the destruction of the house in question.

Moreover, weagreewith thetrid court that the action of theimposter wasdlearly an act
of vanddismor mdidousbehavior. “‘Languageinaninsurancepolicy should begivenitsplain, ordinary
meaning.” Syllabus Point 1, Soliva v. Shand, Morahan & Co., Inc., 176 W. Va. 430, 345 SE.2d
33(1986)." Syl. pt. 1, Murray. Vanddismisgenerdly understood to mean “ddiberately mischievous
or malicious destruction or damage of property.” Random House Webster’s Unabridged
Dictionary 2104 (2d ed. 1998). See also Chambers 20th Century Dictionary 1436 (1983)
(defining “vandal,” in part, as“ onewho destroyswhat isbeautiful . . . onewho wantonly damages
property,” and defining “vandalize” as“toinflict wilful and sensel essdamage on (property, etc.)”);
Webster’s Third New International Dictionary of the English Language 2532 (unabridged
1970) (describing“vanddism” as* willful or malicousdestruction or defacement of thingsof beauty or of
publicor privateproperty”). Smilaly, theplan ordinary meaning of theteem“mdidousmischief” is“willful
destruction of persona property motivated by ill will or resentment toward its owner or possessor.”

Random House Webster’s Unabridged Dictionary 1164. See also Webster’s Third New

*(...continued)
documentation or evidentiary bads. Staterments made by lawyers do not conditute evidencein acase.
Seg, e.g., Crumyv. Ward, 146 W. Va. 421, 457, 122 S.E.2d 18, 38 (1961) (Haymond, Pres.,
dissenting) (“Every trid judgeknows, asevery trid lawyer knows, and every appdlate court judgeshould
know, thet the Satements of counsd in an argument are not evidence but are merdy theexpresson of his
individud views. . .."). Consequently, this unsupported theory asserted by Matthews' lawyer is
Inadequate to raise a material question of fact that would preclude summary judgment.
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International Dictionary of the English Language 1367 (defining “maliciousmischief” as“willful,
wanton, or reckless damage or destruction of another’ s property”). Cf. Chambers 20th Century
Dictionary 761 & 804 (defining “malicious’ as*bearingill-will or spite: moved by hatred or ill-will:
mischievous” and defining “mischief” as* anill consaquence: evil: injury: damege, hurt: thetroublesomefact:

asource of harm: petty misdeeds or annoyance: pestering playfulness. . .”).

Asthecircuit court duly noted, Mathewsdid not purchase coverage for vandalism or
maliciousmischief. Mathewsargues, without lega authority, that the coveragesnot purchased by an
insured should not be cong dered in deciding whether aparticular lossfdlswithin one of the purchased
coverages. Inthisregard, Mathews arguesthat the destruction of hishousewas caused by avehidea
peril which was covered under hispolicy. Becausethe policy did not contain an express excluson for
malicious mischief under the vehicle clause, Mathews contendsthat hisloss should be covered. Itis
important to note, however, that thepalicy in quedionisa“ named perils’ policy. Unlikean“dl-risk” palicy
that indudesall risksthat are not specificaly exduded in thetermsof the contract, a“named perils’ policy
exdudes"dl risksnot gpedificdly indudedinthecontract.” 7 LeeR. Russand ThomasF. Segdla Couch
onInsurance 3d 8§ 101:7, at 101-17, -18 (1997). Seealso Ennar Latex, Inc. v. Atlantic Mut. Ins.

Co., No. 94 CIV. 150 (JFK), 1995 WL 325640, at *5 (SD.N.Y. May 30, 1995) (explaining that “to

On apped, Mathewsad so rasestheissue of whether the excavator used to raze hishouse
wasa“vehide’ ascontemplated in hispalicy of insurance. Because wefind that the efficient proximate
causeof hislosswasthe vandaism or malicious mischief of theimposter, aperil for which hehad no
coverage, we need not address the question of whether an excavator isavehicde. For the samereason,
we nead not resolve additiond issuesraised by Mathewsinvalving thedrcuit court’ sinterpretation of other
portions of the policy.
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recover under anamed perils policy, theinsured must demongtrate that one of the enumerated perils
operated to causetheloses™). Because Mathewsfailed to purchase coverage for mdicious mischief, he
possessed no coverage for that peril. Therefore, wefind that the circuit court did not err in granting
summary judgment to West VirginiaFre and in subsequently denying Mathews motion to dter or amend

that judgment.

B. Cross-Claim Against Loftis

Mathewsdaso arguesthat thedrcuit court ered indismissng hiscross-damagang Loftis
Mathewsassartsthat, because L oftiswasdready aparty tothelitigation, hewasnot prgudiced by thelate
filingof Mahews cross-clam. Moreover, Mathews contendsthat therewas no time bar to hisfiling of
the cross-claim asW. Va. Code 8§ 55-2-21 (1981) specifically statesthat “[a]fter acivil actionis
commenced, therunning of any satute of limitation shall betolled for . . . the pendency of thet civil action
asto any cdlamwhich hasbeen or may beassarted thereinby . . . cross-clam.” Mathewsfurther assarts
thet Rule 15(q) of theWest VirginiaRulesof Civil Procedure providesthat leaveto amend apleading “ shdll
befredy givenwhenjusticesorequires.” Loftisrespondsthat thedrcuit court properly granted hismation
todismissMahews cross-damasMathewsfailed to comply with therequirementsof theWest Virginia

Rules of Civil Procedure.

Weagreewith Loftisthat thisissueisresolved by Rule 15(a) of theWest VirginiaRules
of Civil Procedure, which states:
Amendments - A party may amendthe party’ spleading onceas
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amatter of coursea any timebeforearesponsvepleadingissarved or,
if the pleading isoneto which no respongve pleading is permitted and the
action has not been placed upon thetrial calendar, the party may so
amend it at any timewithin 20 days after it isserved. Otherwisea
party may amend the party's pleading only by leave of court
or by written consent of the adverse party; and leave shall be
fredy givenwhenjusticesorequires. A party shdl plead inresponseto
anamended pleading withinthetimeremaining for regoponsetotheorigind
pleading or within 10 days after service of the amended pleading,
whichever period may be the longer, unless the court otherwise orders.

(Emphasis added).

Mahews answver toWes VirginiaHre samended complaint did not containacross-daim
agang Loftis. Consequently, pursuant to Rule 15(a), Mathews was required elther to file an amended
answer’ within twenty days after hisprevious answer was sarved, or to obtain leave of court or written
consent from L oftisto file the amended pleading after the twenty-day period. Mahews answver to West
VirginiaFre samended complaint wasserved on March 30, 1999, but hedid not filehisamended ansiver
until June 25, 1999, well exceeding thetwenty-day limit. Under these circumstances, it wasincumbent
upon Mathewsto obtain leave of court or written consent from L oftisto file hisamended answer. Cf.

Commercial Credit Corp. v. Citizens Nat'| Bank of Point Pleasant, 150 W. Va. 196, 199, 144

‘Although Mathews' pleading was simply titled “DEFENDANT MATHEWS
CROSS-CLAIM AGAINST DEFENDANT LOFTIS,” and did not restate his answer to West
Virginia Fire's amended complaint, it was, nevertheless, an amendment to that answer. See
W.Va R. Civ. P. 12(b) (“Every defense, inlaw or fact, to aclam for rdlief in any pleading, whether a
dam, counterdlam, crass-dam, or third-party dam, shal be assarted in the responsve pleading thereto
if oneisrequired, ...."). Seealso Shaffer v. Charleston Area Med. Ctr., Inc., 199 W. Va. 428,
433,485 S.E.2d 12, 17 (1997) (“This Court [has] pointed out . . . that *“[w]e are not bound by the
|abel[s] employed beow, and will treat [matters] made pursuant to” themost goproprigterule’ (citations
omitted)).
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S.E.2d 784, 786 (1965) (“Itistruethat after arespongve pleading isserved leave of the court or written
consent of the adverse party must be obtained in order to amend the pleadings.” (emphasis added)).

Mathews failed in both respects.

In addition, it isnoteworthy that, athough Mathews had knowledge of Loftis involvement
inthedegtruction of Mahews houseprior to thefiling of Wes VirginiaFre sdedaratory judgment action,
he neverthdlesswaited nearly fifteen months after theinitiation of the dedaratory judgment action before
atemptingto assat adamagang Loftis. EvenwhenWest VirginiaFHreamended itscomplaint to assert
itsown dam agang Loftis Mathewswaited gpproximately three additiona monthsbeforeattempting to
assat hiscross-dam. Whileitistruethat Rule 15(a) directscircuit court’ sthat “leave[to amend] shdl be
fredy givenwhenjustice so requires,” thisdirective does not absolve aparty fromhisor her obligations
under therule, nor doesit alow aparty to be unnecessarily lax in asserting hisor her dams. We have
previoudy explainedthat “*[t]heliberdlity alowedin amendment of pleadingsdoesnot entitleaparty tobe
dilatory in asserting claims or to neglect the case for along period of time.” Mauck v. City of
Martinsburg, 178 W. Va. 93, 95, 357 SE.2d 775, 777 (1987) (citation omitted).” Consolidation

Coal Co. v. Boston Old Colony Ins. Co., 203 W. Va. 385, 393, 508 S.E.2d 102, 110 (1998).°

Intheingtant case, Mahewsutterly falled to follow theproceduresrequired by Rule 15(a)

# nthe Consolidation Coal Co. case, this Court affirmed the circuit court’ sdenial of
the plaintiff’ smation to amend, finding thet the dircuit court correctly determined thet the plaintiff had been
dilatory in delaying approximately sixteen months before filing its motion to amend.
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of theWes VirginiaRulesof Civil Procedure, and has offered nojudtification for hisdday of nearly fifteen
monthsbefore attempting to assart across-clam againg L oftis. Under the circumstances presented, we

find the circuit court did not err in granting Loftis motion to dismiss.

V.
CONCLUSION
For theforegoing reasons, the September 7, 1999, ordersof the Circuit Court of Kanawha

County are affirmed.

Affirmed.
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