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The Opinion of the Court was delivered PER CURIAM.



SYLLABUSBY THE COURT

1. “Theplainlanguage of Rule614(b) of theWest VirginiaRulesof Evidenceauthorizes
trid courtsto question witnesses--provided that such questioningisdoneinanimpartid manner so asto

not prejudice the parties.” Syl. Pt. 3, State v. Farmer, 200 W. Va. 507, 490 S.E.2d 326 (1997).

2. “Thejudge of the court when engaged in thetrial of acase before ajury should
sudioudy abgtainfromindicating by word, gestureor otherwise hispersond viewsupon theweight of the
evidence, or the credibility or incredibility of the witnesses, or the extent of the damages sued for, thereby

to invade the province of thejurors, the proper triersof thefacts” Syl. Pt. 1, Dyev. Rathbone, 102 W.

Va. 386, 135 S.E. 274 (1926).

3. “Anunpreserved eror isdeamed plan and affectssubgantid rightsonly if thereviewing
court findsthe lower court skewed the fundamenta fairness or basicintegrity of the proceedingsin some
magor respect. Inclear terms, theplainerror ruleshould beexercised only to avoid amiscarriageof justice.
Thediscretionary authority of thisCourt invoked by lesser errors should beexercised sparingly and should

be reserved for the correction of thosefew errorsthat serioudy affect thefairness, integrity, or public

reputation of thejudicia proceedings” Syl. Pt. 7, Statev. LaRock, 196 W. Va 294, 470 SE.2d 613

(1996).

4. “Totrigger gpplication of the‘planerror’ doctrine, theremust be (1) aneror; (2) that



isplain; (3) that affects substantia rights; and (4) serioudy affectsthefairness, integrity, or public

reputation of thejudicid procesdings” Syl. Pt. 7, Satev. Miller, 194 W. Va 3, 459 SE.2d 114 (1995).

5. “Under Rule406 of theWest VirginiaRules of Evidence, evidence of aperson'shabit
must be shown to bearegularly repeated regponseto milar factud stuations. Thetrusworthinessof habit
evidenceliesinitsregularity, such that the act or responseis shown to bedmost semiautomatic.” Syl. Pt

14, Rodgers v. Rodgers, 184 W. Va. 82, 399 S.E.2d 664 (1990).

Per Curiam:

Thisisan goped by KalaAlexander (heranafter “Appdlant”), aninfant child, by her next
friend and mother, HenrettaRamsey, from adefense verdict in the Circuit Court of McDowel County in
favor of the Appdless Shirley Willard, Sylvester Willard, and State Farm Mutua Automobile Insurance

(hereinafter “ Appellees’). We reverse and remand for anew trial.



. Facts

OnAugugt 30, 1997, AppdleeMrs. Shirley Willard wasdriving an automobileowned by
Mr. Frederick Willard on County Route Sevenin Roderfidd, Wes Virginia The Appdlant, agedeven,
was on abicycle at theintersection of her driveway and Route 7. According to the Appdlant, she
observed Mrs. Willard' svehicle crosang therallroad tracks and coming toward her. Sheimmediately
atempted to back her bicydeinto her driveway. Mrs. Willard' svehicle struck the Appellant,* throwing
her from her bicyde onto thehood of Mrs Willard' svehideand to thesde of the hignway. The Appdlant
sugtained abroken pelvis, broken |eft leg, and ascar on her forehead. The Appdlant wastransferred to

the hospital by rescue squad and remained hospitalized for nine days.

Theinvestigating officer, Deputy Lyle Noe, measured thirty-ax feet of skid marksat the
accident scene. Theonly witnessesto the accident were Mrs. Willard, the Appdllant, and Mr. Miched
Whiglehunt. Mr. Whistlehunt was subpoenaed but did not gppear at trid, and both parties’ attemptsto
deposehimwereunsuccessful. A jury trid wasconducted inthelower court on July 12, 1999, and July
13, 1999. Thejury returned averdict for Mrs. Willard, finding that she had not been negligent in the

operation of the vehicle.

'Mrs. Willard indicated in her police statement that the Appellant had darted into the highway.
The deputy did not take a statement from the Appellant.
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I1. Lower Court’s Interrogation of the Appellant and Threat of Contempt

Ongpped, the Appdlant raisesdlegations of extensveand overreaching interrogation by
thelower court occurring during discusson of an exhibit utilized by the Appdlant and her attorney to depict
theaccident scene. Thejudge exited the bench and sested himsdlf with thejury inthejury box during that
portion of theexamination. After aninitial examination by the Appellant’ scounsal concerning the
Appdlant’ sname, age, school information, and bicyceoperation history, the Appel lant began to tedtify
concarning theacd dent, referencing specific areason theexhibit. When the Appdlant’ scounsd questioned
the Appdllant regarding the location of a store dong her norma bicycleroute, “Kwik Serv,” the court

intervened:

THE COURT: Wéll, let’ stry to bealittle more specific. When
wetak about thishikeriding and soforth, arewetaking about thetime
frame of what would amount to the summer of 1997, immediady prior to
the accident and two or three monthsbeforethat? Isthat correct, Mrs.
Stephens?
Appdlant’scounsel, Mrs. Stephens, replied, “Yes, Your Honor.” The court continued: “So, Ms.
Alexander, we retaking about the summer of 1997 beforeyour August 30th bikeaccident occurred, so

that’ s the time frame we' re using.”

The Appelant’s counsd then conducted the examination regarding the location of the

accident scenein relation to the Kwik Serv store and Jmmy’s Supermarket. Apparently suspecting



confusion regarding the physcd layout of the area, the court intervened and asked thejury to retireto the
jury room. Thecourt, the Appd lant, and Appdlant’ scounsd thereefter engaged inadiscussonregarding
thelocation of Route 7, theKwik Serv, and thegrocery sore. The Appdlant’ scounsd offered to sipulate
to thelocation of the Kwik Sarv, and the court replied: “1 don't think there sany question whatsoever. The
Kwik Serv hasbeenin the same spot for years. That’ snot amystery.” The Appellant’ scounsd then

explained that she had inadvertently phrased a question in a manner the Appellant failed to understand.

The Appdlant’s counsel requested permission to speak with her client regarding the
confusonover thephysca layout of theareasurrounding theaccident location. The court replied, “Well,
lef’ sjudt - - I'm going to bring the jury out and we re going to go aheed. We rein the second day of this
trid.” Uponthereturn of thejury, the Appdlant’ scounse attempted to conduct examination of her dient.
TheAppdlant’ scounsdl referred the Appellant to two photographs of the area, Exhibit 3 depicting
Schoolhouse Road and Exhibit 1 depicting aportion of thestreet “right outside of Old Schoolhouse Roed.”
The court interrupted:

THE COURT: Agan, Ms. Stephens, let’suseoneat atime. Shehas
Defendants’ Exhibit No. 1 in her hand. Let’susethat, refer toit,
whatever, and go from there.

MS. STEPHENS: Y our Honor, I'd likefor her to describe using the
exhibits how the accident happened.

THE COURT: Wéll, areyou wanting her to describe how the accident
occurred and aso point out certain things on the photograph - -
MS. STEPHENS: Yes, Your Honor.

THE COURT: - - with regard to identifying locations asto whereit
happened?

MS. STEPHENS: Yes, Your Honor.

THE COURT: Certainly - - isthere objection to that, Counsel?
MS. BANDI: No, Your Honor.
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Asthe Appdlant thereafter began to explain her route through her own yard, the court

interrupted again:

THE COURT: Judt onesecond. Okay, Ms. Alexander - - Ms. Stephens

MS. STEPHENS: Did- -

THE COURT: Mrs. Sephens, pay a little bit of attention to the
Court, please. Let's put that exhibit back in hand. Put the
other exhibit down. Hold that exhibit, that's Defendants
Exhibit No. 1, up, please, for us. (emphasis added).

Now, Ms. Alexander, you were describing theaccident. Okay,
let’ s start again. Show us your home where you lived back then.
(Witness complies)

THE COURT: Okay, the Old Schoolhouse Road?

(Witness complies)

THE COURT: That’'sthedirt road. Right?

THE WITNESS: Yes.

THE COURT: Now, that’ stheroad you just described to usyou came
down on your bicyclethat day. Isthat right?

THE WITNESS: Yes.

THE COURT: Now, show uswherethepublicroad is, themain highway,
County Route 7, if it's on that photograph?

(witness complies)

THE COURT: So that’sthe paved portion at the bottom. |s that
correct?

THE WITNESS: Yes.

THE COURT: Now, show usthe direction back then you would be
going if you weregoing in what we havereferred to asthe Kwik Sarv at
Roderfield?

(witness complies)

THE COURT: That would begoing toyour right facing the photograph.
Right?

THE WITNESS: Yes.

THE COURT: What would be going back the other way to thelft if you
go down the road?



THE WITNESS: Big Sandy.

THE COURT: All right. Fall River Elementary School?

THE WITNESS: Yes.

THE COURT: Now, you described you came down to thefoot of the
Old Schoolhouse Road at that time. |sthat right?

THE WITNESS: Yes.

THE COURT: About what time of day was it?

THE WITNESS: Around 11:30 - 12:00.

THE COURT: Noon?

THE WITNESS: Morning.

THE COURT: Near noon?

THE WITNESS: Yes.

THE COURT: Were you aone on the bicycle?

THE WITNESS: Yes.

THE COURT: Woas anyone with you at all?

THE WITNESS: No, sir.

THE COURT: Where were you going?

THE WITNESS: To the Kwik Serv.

THE COURT: Now, youindicated yousaw Mrs. Willard' struck onthe

main road. Isthat correct?

THE WITNESS: Yes.

THE COURT: As best you can point out on that photograph,
Defendants Exhibit No. 1, show uswhereyou werewhen you saw the

truck and the gpproximate areawhereyou were and the gpproximate - -

MS. STEPHENS: (Picksup an exhibit)

THE COURT: No. Mrs. Stephens - -

MS. STEPHENS: I’'m sorry. | thought you said No. 1.

THE COURT: | thought that’s what she had in her hand.

MS. STEPHENS: No, that's- - it'sNo. 3.

THE COURT: Okay, we're back to Defendants’ Exhibit 3. 1’m lost now.
MS. STEPHENS: Thisis- -

THE COURT: Anyway, let’s not be switching photographs.

MS. STEPHENS: I'm sorry. | thought you wanted - - you said No. 1.
THE COURT: Unless we want to be held in contempt of court. (emphasis
added).

MS. STEPHENS: No, Y our Honor.

The lower court thereafter continued questioning the Appellant regarding the accident scene before



permitting the Appellant’s counsel to proceed with her own examination of the Appellant.

TheAppdlant assartsthat thel ower court assumed aningppropriaidy dominateroleinthe
direct examination of the Appellant, interrupting the presentation of the Appellant’ sevidence and
prgudicngthe Appdlant’ scase. The Appdlant further contendsthat thecourt’ squestioning interfered with
her atorney’ spresentation of evidenceand prevented her attorney from pursuing her theory of the case.
The Appdlant aso contends that the unjustified threat of contempt made in the presence of the jury
unreasonably compromised the neutrdity of thejurors by generating abias againgt the position espoussd
by the Appellant and casting suspicion upon the crediibility of counsd for the Appellant. Itisimportant to

note that during his entire period of questioning, the trial judge was seated in the jury box.

The Appelees maintain that the questioning was proper under Rule 614 of the West
VirginiaRules of Evidence? and that the threat of contempt against the Appellant’ s counsdl was not

ingppropriate or prejudicia. The Appeless aso contend that the Appellant waived her right to apped

’Rule 614 provides guidance on the calling and interrogation of witnesses by the court, as
follows:

(a) Calling by court - - The court may, on its own motion or at
the suggestion of a party, call witnesses, and all parties are entitled to
cross-examine witnesses thus called.

(b) Interrogation by court - - The court may interrogate
witnesses, whether called by itself or by a party, but in jury trials the
court's interrogation shall be impartia so as not to prejudice the parties.

(c) Objections - - Objections to the calling of witnesses by the
court or to interrogation by it may be made at the time or at the next
available opportunity when the jury is not present.




these issues by failing to object to the judge’s actions during trial.

In syllabus point three of Satev. Farmer, 200 W. Va 507, 490 SE.2d 326 (1997), we
explanedthat “[t]heplainlanguageof Rule614(b) of theWest VirginiaRulesof Evidenceauthorizestrid
courtsto question witnesses--provided that such questioning isdonein animpartia manner so asto not
prejudicetheparties” We examined the proper role and demeanor of thetrid judge during ajury trid in

McDonddv. Beneficid Standard Lifelns Co., 160W. Va 396, 235 SE.2d 367 (1977), and explained

asfollows:

The paramount function of thetrid judgeisto conduct tridsfarly
andtomaintain anamosphereof impartidity. Thatiswhy both common
senseand our law demand that trid judgesrefrainfrommeking prgudicd
remarksin the presence of thejury. Stenger v. Hope Natural Gas Co.,
141 W.Va. 347,90 SE.2d 261 (1956). Itisimproper for ajudgeto
expressverbally or by conduct an opinion on questions of fact, or to
indicatein any manner to thejury hispersond viewson the credibility of
the witness or the weight of the evidence.

160 W. Va a 398, 235 SE.2d a& 368. Insyllabus point one of Dyev. Rathbone, 102 W. Va 386, 135

S.E. 274 (1926), this Court explained:

Thejudge of the court when engaged inthetrid of acase before
ajury should studioudly abstain from indicating by word, gesture or
otherwise his persona views upon the weight of the evidence, or the
credibility or incredibility of thewitnesses, or the extent of the damages
suedfor, thereby toinvadethe province of thejurors, the proper triersof
the facts.

Thus in ddfining therdle of ajudgeininterrogating awitness, Rule 614 parmitsthejudge
to ask questionsto prevent misunderstanding, but extended examination of any witness hasnot been

7



favored. Nashv. Fiddlity-Phenix FireIns. Co., 106 W. Va 672, 146 S.E. 726 (1929). InNash, an

alegation of error wasbased upon thetrid judge sinterrogation of the plaintiff withregard to repudiation
of hisconfesson to burning hisautomobile. Id. at 674, 146 SE. a 726. ThisCourt sated that “[d judge
may ask questionsfor the purpose of dearing up pointsthat seem obscure, and supplying omissonswhich
theinterest of justice demands, but itisnot proper that he conduct an extended examination of any

witness.” Id. at 679, 146 S.E.2d at 728.

In Sharpton v. State, 57 S.E. 929 (Ga. Ct. App. 1907), the court commented:

Itisamost an intellectual impossibility for ajudgeto engagein an
examination of awitnesson vital questionsof the caseontrid without in
some manner and to some extent indicating hisown opinion. Every
prectitioner knowshow eegarly dertjurorsareto every utterancefromthe
bench, and how sengtiveisthemind of thejuror to thedightest judicia
expression.

Id. at 932; seedso Rivasv. Brattesani, 94 F.3d 802, 807 (2d Cir. 1996) (discussing whether judge
“conveyed to thejury theimpression that it held afixed and unfavorable opinion of defendant] |, [hig]

counsdl, and[his] position”); SantaMariav. Metro-North Commuter R.R., 81 F.3d 265, 273 (2d Cir.

1996) (basing inquiry uponwhether judge’ sconduct “ went beyond judicid skepticiam”); United Satesv.
Tilton, 714 F.2d 642, 644 (6th Cir. 1983) (explaining thet “ potentia prgjudicelurksbehind every intruson

into atrial made by a presiding judge’).

In United Statesv. Filani, 74 F.3d 378 (2d Cir. 1996), the United States Court of Appedls

for the Second Circuit found thet reversd of adrug-rdated conviction was required where thetria judge
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“t[ook] over theroleof the prosecutor and display[ed] biag.]” Id. a 385. The court reasoned thet atrid
court may ask questionsfor such purposesas™ darifying ambiguities correcting misstatements, or obtaining

information needed to mekerulings’” 1d. a 386 (quoting United Satesv. Pisani, 773 F.2d 397, 403 (2d

Cir. 1985)). InFlani, however, thetrid court procesded beyond the acceptablerole of thetria court and
Intensely cross-examined the defendant, questioned hisstory, and demonstrated hisdisbdlief inthe
defendant’ stestimony. 74 F.3d a 385-86. Thecourt emphasized thet dthoughit did “ not havethe benefit
of seeingthefacid expressonsof thequestioner or thetoneused, thetrid judge squestionsnonetheless

betray atone of incredulity.” 1d. at 381.

Analyzing thetraditiona province of thejudgein ajury tria, the court observed that
“experienced trid judges have championed the view that our adversarid sysem giveslittleroom for trid
judges questioning of witnesses’ and that intrusionsinto questioning of witnessesmay offer more
“confusion than guidanceto thejury because thetrid judgelooksdown at the casefrom the pesk of the

mountain of ignorance].]” Id. a 384, (ating, in part, Marvin E. Fankd, The Search for Truth: An Umpired

View, 123U.Pal.Rev. 1031, 1042 (1975) (“Hisintrusonswill in too many casesresult from partia or
skewedingghts. ... Herunsagood chance of pursuing inspirationsthat better informed counsd have
congdered, explored, and abandoned after fuller sudy”). TheFilani court concluded that despitethe
falure of defense counse to object, thejudge s conduct congtituted plain error under Rule 52(b) of the

Federal Rules of Criminal Procedure® and reversal was required. 74 F.3d at 387.

*Rule 52(b) of the Federal Rules of Criminal Procedure provides. “Plain errors or defects
affecting substantial rights may be noticed although they were not brought to the attention of the court.
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With regard to the trial court’s action in the case sub judice of threatening
Appdlant’ scounsd with contempt, the A ppellees contend that the judge s action congtituted aproper and
necessary control of the presentation of evidence, condstent with Rule611(a) of the West VirginiaRules

of Evidence* Wehave explained asfollowsin Satev. Cokdey, 159 W. Va 664, 226 SE.2d 40 (1976):

Authoritiesindicatethat wherethe court directscritical remarks
a counsd that such conduct should be viewed in the context of theentire
trial. A tria court may admonish or rebuke counsdl during thetrid if
counsd'saction requiresit. However, itisimproper and prgudicd for the
trid court to threeten counsd with contempt for attempting to offer or didit
evidence which the court deemsinadmissble but whichisoffered ingood
faith, particularly where, inacriminal case, the evidence of guiltis
conflicting. 75Am.Jur.2d Tria 88116, 118 & 119(1974). Somecourts
have held it to be reversible error, per se, for atrial court to make
unjudtified threats of contempt procsedingsagaing counsd inthe presence
of thejury. See eq., Sprinklev. Davis, 111 F.2d 925 (4th Cir. 1940);
Atlantic Refining Co. v. Jones, 70 F.2d 89 (4th Cir. 1934).

159 W. Va. at 671, 226 S.E.2d at 44.

*Appellee Mrs. Willard states that the court’ s action was proper as a control of the presentation
of evidence. Rule 611(a) requiresthetria judge to control the presentation of evidence.

(a) Control by court - - The court shall exercise reasonable
control over the mode and order of interrogating witnesses and
presenting evidence so as to (1) make the interrogation and
presentation effective for the ascertainment of the truth, (2) avoid
needless consumption of time, and (3) protect witnesses from
harassment or undue embarrassment.

*As recognized in United States v. Olgin, 745 F.2d 263 (3d Cir. 1984), cert. denied sub nom.,
O’ Broctav. United States, 471 U. S. 1099 (1985), atrial judge’ s comment can be “counterbal anced
by acurative instruction.” 745 F.2d at 269. No such instruction was given in the present case.

10



Whereandlegationisforwarded that trid court conduct pre udiced therightsof aparty
to presentation of itsevidence andjeopardized theimpartidity of thejury, areviewing court isobligated
toevaduae"‘ the entirerecord and attempt to determine whether the conduct of thetrid hasbeen suchthat
thejurorshave beenimpressed with thetrid judge spartidity to one Sdeto the point thet thisbecamea

factor inthe determination of thejury.”” United Statesv. Vaenti, 60 F.3d 941, 946 (2d Cir. 1995)

(quoting United Statesv. Guglielmini, 384 F.2d 602, 605 (2d Cir. 1967), cert. denied, 400 U. S. 820

(1970)).

Having examined theentirerecord regarding thecrcumstances surrounding thetria court's
extengveinterrogaion of the Appdlant and the threat of contempt againg the Appdlant’ s counsd, wefind
that thetrid court’ sinterruption of the Appellant’ s presentation of her casefor such an extended period
wasunwarranted and preudicid to the presentation of the Appd lant’ scase. Wefurther find that thethreet
of contempt wasunjudtified, that it wasprgudicia tothe Appe lant’ spresentation of her case, andthat it
presented to the jury the opportunity to infer thet the Appdlant’ s counsd was engaged in some nefarious
activity and wasnot worthy of their trust and confidence. Themagnitude of thiserror was enhanced by

the presence of the trial judge in the area of the room reserved for the jury alone.

Although counsd for the Appellant fail ed to raise acontemporaneousobjection to the

Curative instructions can be effective in altering the prejudicial effect of comments from the bench
where ajudge “clearly explain[s] to the jury that it isfree to disregard his remarks and must determine
the facts and decide the case on itsown.” 1d.
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questioning and the threat of contempt, we find the actions of thetrid court inthis caseto be of such

magnitude asto judtify reversa upon aplainerror analyss. Insyllabuspoint seven of Satev. LaRock,

196 W. Va 294, 470 SE.2d 613 (1996), this Court explained the utilization of the plain error doctrine,

asfollows:

Anunpreserved error isdeemed plainand affectssubdantid rights
only if thereviewing court findsthelower court skewed the fundamental
farnessor basc integrity of the proceedingsin some mgor repect. In
clear terms, the plain error rule should be exercised only to avoid a
miscarriageof judice. The discretionary authority of this Court invoked
by lesser errors should be exercised sparingly and should bereserved for
the correction of those few errorsthat serioudy affect the fairness,
integrity, or public reputation of the judicial proceedings.

Syllabus point seven of State v. Miller, 194 W.Va. 3, 459 S.E.2d 114 (1995), provides:

“Totrigger goplication of the‘plainerror’ doctrine, theremust be (1) anerror; (2) thatisplan; (3) thet
affectssubgtantid rights, and (4) serioudy affectsthefarness integrity, or public reputation of thejudicia

proceedings.”

[11. Batson Challenge and Proffered Habit Evidence

Wereverseand remand based upon theinterrogetion by thelower court and the unjudtified
threat of contempt againgt Appdlant’ scounsd; consequently, we only briefly addressthe Appdlant’ sother
assgnmentsof eror and find them meritless The Appdlant contendsthat thelower court erred by denying

the Appellant’ schallengeto the defense’ spreemptory strike of theonly black juror, Mrs. Elizabeth
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Craghead. In Batsonv. Kentucky, 476 U. S. 79 (1986), the United States Supreme Court enumerated

dandardsfor theinquiry to be conducted where aperemptory drike of ablack juror ismade and racid
concernsareraised. Inaddressng therequirements of Batson, this Court hasexplained that atrid court
Isobligated to determinewhether the explanation offered for the drikeiscredibleor pretextud for raciad

discrimination. Parham v. Horace Mann Ins. Co., 200 W. Va. 609, 490 S.E.2d 696 (1997); Satev.

Rahman, 199 W. Va. 144, 483 S.E.2d 273 (1996).

Thelower court in the case sub judice thoroughly examined the Batson chalengeand
engaged in an gopropriate andydsof thedams. Wefind that thelower court properly concluded thet the
defensehad forwarded legitimetereasonsfor the strike basad upon: (1) Mrs. Craigheaed' sprior gopearance
before the Appelant’ satorney inthat atorney’ s capecity asaFamily Law Madter; (2) Mrs Craighead's
indication of potentia involvement inapersond injury lawsuit, withthe Appdllant’ sattorney’ shusband
serving ascircuit court judge; (3) Mrs. Willard' srecognition of Mrs. Craighead in Mrs. Willard's

employment.

Specificaly, the lower court found:

[T]he Courtfindsthat thereasonfor sriking No. 2, Ms. Craighead, was
for an earnest good faith reason which amounted to aracidly neutral
reason, meaning that Ms Craighead was not struck or removed from the
panel because that she was black but for other reasons, the pending
lawsuit or the fact that her vehicle, shewasinvolved asaparty to a
lawsuit, and defense counsel hasindicated that that’ sastandard practice
of thisparticular defense counsd, to strike peoplewho areinvolvedin
suchsuits. Plantiff hasnot presented to the Court anything sstisfactory to
indicate that thisreason wasfasay sated or wasamisrepresentation to
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the Court or anything of that sort. Therefore, the Court will deny the
defendants - - pardon me, the Court will uphold the defendants' right to
drike Pand Member No. 2, Ms. Craighead, Elizabeth Craighead, asone
of itstwo preemptory srikesand will deny the plantiffs objection thereto,
and basically what amounts to plaintiffs motion under Batson. . . .

Discerning noimpropriety inthelower court’ sruling onthet issue, wedfirmthelower court’ sBatson ruling.

Smilarly, weaffirmthelower court’ sdetermination that certain evidence offered by the
Appdlant for the purpose of establishing the safebicyde operating habitsof the A ppdlant wasinadmissble
Ms ShawnaPadgett, the Appdlant’ ssdter, would havetedtified thet shetaught the Appelant how toride
abicyde, that the A ppdlant wasexperienced in riding on theroad and obeying treffic sefety rules, thet the
Appdlant wasaware of her responghilitiesasabicydist on theroadways, and that shewasvery familiar
withtheareainwhichtheaccident occurred. Thetrid’ sjudge sdetermination that the offered evidence
did not congtitute habit evidenceunder Rule 406 of theWest VirginiaRules of Evidencewasnotinerror.
We have consgtently held that in order to qualify as*habit evidence,” thetestimony must establisha

regularly repested response of aperson such that the responseis semi-automatic. Rodgersv. Rodgers,

184 W. Va. 82, 399 S.E.2d 664 (1990). Syllabus point fourteen of Rodgers explains:

Under Rule406 of the West VirginiaRulesof Evidence, evidence

®Rule 406 of the West Virginia Rules of Evidence provides as follows:

Evidence of the habit of a person or of the routine practice of
an organization, whether corroborated or not and regardless of the
presence of eyewitnesses, isrelevant to prove that the conduct of the
person or organization on a particular occasion was in conformity with
the habit or routine practice.
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of aperson'shabit must be shown to bearegularly repested responseto
gamilar factud Stuations. Thetrusworthinessof habit evidenceliesinits
regularity, such that the act or response is shown to be almost
semiautomatic.

184 W. Va. at 86, 399 S.E.2d at 668, Syl. Pt. 14.

The United States Court of Appedsfor the Fourth Circuit has provided thefollowing
guidance on the introduction of habit evidence:

It isonly when the examples offered to establish such paitern of conduct
or habit are “numerous enough to base an inference of systematic
conduct” and to establish “one'sregular responseto arepested specific
Situation” or, to use the language of aleading text, where they are
“auffidently regular or thedrcumdances auffidently smilar to outweigh the
danger, if any of prejudice and confusion,” that they are admissibleto
establish apattern or habit. In determining whether the examplesare
“numerous enough” and “ sufficiently regular,” thekey criteriaare
“adequacy of sampling and uniformity of response. . . .”

Wilsonv. Volkswagen of America, Inc., 561 F.2d 494, 511 (4th Cir. 1977), cert. denied, 434 U. S. 1020

(1978) (footnotes and citations omitted).

Wefind thet thelower court properly excluded the offered habit evidence based uponthe
fact thet the proffered evidence did not tend to establish arepested pattern of conduct risngtotheleve
of sysemdtic conduct. Thereisno evidence suggesting that the proffered witness had ever obsarved the
Appdlant inadgtuation Smilar to that which exised immediatdly prior totheaccident. Generd testimony
concerning the Appellant’ sleve of sill in bicycle operation would not constitute habit evidence

demondrating “aregularly repested reponseto Smilar factud Stuationd,]” asrequired by Rodgers. 184
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W. Va a 86,399 SE.2d a 668, Syl. Pt. 14, in pat. Wetherefore affirm thelower court’ sruling on thet

issue.

IV. Conclusion

Based upon the foregoing discussion of thelower court’ s extended and prgjudicial

interrogation of thewitnessand the unjudtified threat of contempt, wereverseand remand for anew trid.

Reversed and Remanded.
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