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SYLLABUS

“A motion for summary judgment should be granted only when itisclear thet thereisno
genuineissue of fact to betried and inquiry concerning thefactsisnot desirableto darify the gpplication
of the law.” Syllabus Point 3, Aetna Casualty & Surety Company v. Federal Insurance

Company of New York, 148 W. Va. 160, 133 S.E.2d 770 (1963).



Per Curiam:

Thisisangpped by Holly O. Bineand Shirley Bine, hiswife, froman order of the Circuit
Court of Marshdl County granting Bayer, Inc., and other defendants, summary judgment in an action
brought by the Bines growing out of thefiring of Holly O. Bine by hisemployer, Bayer, Inc.' Inther
complaint, the Bineshad damed that Holly O. Bine stermination waswrongful in thet Bayer, Inc., hed
falled to follow disciplinary procedures contained in itsown employee handbook. They dso had daimed
that he had been defamed and had been placed in falselight, that he had been subjected to intentiond
infliction of emoationd didress, andthat hehad not recaived termination pay inatimely manner asrequired
by West Virginia s Wage Payment and Collection Act, W. Va Code 21-5-1, et seq. On gpped, the
Binesclamthat the circuit court erred in entering summary judgment inasmuch asthere were materia

guestions of fact remaining in the case at the time summary judgment was entered.

l.
FACTS

In 1994, Bayer, Inc., inddled agationary video survelllance sysem on the parking ot of
itsNew Martinsville, West Virginia, plant after recaiving areport of vanddism onthat lot. Subsequently,

an hourly security guard, equipped with a hand held video camera, was also stationed on the lot.

it appearsthat Hally O. Binewasorigindly employed by Mobay Chemica Corporation, but that
itwasapart, or later becameapart, of Bayer, Inc. For thesakeof amplicity, theemployer will bereferred
to smply as Bayer, Inc.



Intheearly hoursof September 16, 1994, the security guard observed an individual
waking inasuspidousmanner around avehidewhich hed previoudy been vanddized. Thesecurity guard
believed that theindividud wasHolly O. Bine. A subsequent investigation showed that thevehiclehad

been freshly scratched.

Theincident wasreported, and themanagement of Bayer, Inc., proceeded to review the
incident. Management condluded that Mr. Binewasin fact theindividua who had scraiched thevehide
andinformed Mr. Bine of thiscondusion. Mr. Bine denied that he had damaged the vehide and asked the
Identity of the guard and asked for an opportunity to review the videotape. Management denied these
requests and directed Mr. Bineto take aleave of absence while afurther investigation was conducted.

Subsequently, Mr. Bine's employment was terminated effective October 15, 1994.

Following histermination, Mr. Bineand hiswifeindituted thecivil actioninvolvedinthe
present proceading. Ashasbeen previoudy indicated, they daimed that Mr. Bine had not been accorded
the benefit of the procedures contained in Bayer, Inc.’s, employee handbook. They aso claimed that
Bayer, Inc., had defamed Hally O. Bine, had presented himin afaselight, and hed intentionally inflicted
emoationd distressupon him. Lagtly, they daimed that hisfind wageshad not been paid in accordancewith

West Virginia s Wage Payment and Collection Act.



After extendvediscovery, Bayer, Inc., and the other defendants moved for summary
judgmentintheaction. Thedircuit court took themotion under cond deration and on September 10, 1999,

granted the relief sought. It isfrom that action that the present appeal is brought.

.
STANDARD OF REVIEW

ThisCourt hasindicated that asummeary judgment should be reviewed denovo. Painter
v. Peavy, 192W. Va. 189, 451 SE.2d 755 (1994). Further, the Court hasindicated that: “ A motion for
summary judgment should be granted only when it isdear that thereisno genuineissue of fact to betried
andinquiry concerning thefactsisnot desirableto darify the gpplication of thelaw.” SyllabusPoint 3,
Aetna Casualty & Surety Company v. Federal Insurance Company of New York, 148 W. Va.
160, 133 SE.2d 770 (1963). Ladlly, the Court has dated that in determining whether thereisagenuine
issue of materid fact inacase, the Court will condruethefactsin thelight most favorableto thelosing

party. Alpine Property Owners Association v. Mountaintop Development Company, 179

W. Va 12, 365 S.E.2d 57 (1987).

1.
DISCUSSION
A.
A Wrongful Firing Issue
Oneof theBines principd assartionsin the present gpped isthat Bayer, Inc., issued an
employee handbook which detailed procedures to be fallowed when employee discipline or discharge wes
contemplated. They damthat Bayer, Inc., improperly and wrongfully failed to follow the procedures
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speaified in the handbook in terminating Mr. Bineé semployment. Bayer, Inc., on the other hand, dams
that Hally O. Binewasan a-will employee and that snce thiswas the Stuation, he could legdly befired

without being afforded the benefit of the handbook procedure.

InCookv. Heck's, Inc., 176 W. Va 368, 342 S.E.2d 453 (1986), this Court Sated that
intheream of theemployer-employeerdationship, Wes Virginiaisan “a-will” jurisdiction, thet is thet,
in the absence of some contractud or legd provison to the contrary, an employment rdaionship may be
terminated, with or without cause, at thewill of either theemployer or theemployee. TheCook case,
however, proceeded to hold that aprovigoninan employee handbook may dter thea-will natureof an
employment rdaionship if thereisaddinite promisein the handbook by the employer not to dischargethe
covered employee except for specified reasons. The Court specifically stated:

Theinclusonin the handbook of specified disciplinefor violations of

particular rulesaccompanied by the satement thet the disciplinary rules

congtitute a complete list is prima facie evidence of an offer for a

unilatera contract of employment modifying theright of theemployer to

discharge without cause.

176 W. Va. at 374, 342 S.E.2d at 459.

Inthe later case of Suter v. Harsco Corporation, 184 W. Va. 734, 403 SE.2d 751
(1991), the Court reiterated the principlethat ahandbook provision may dter an at-will relationship, but
dated further that: “An employer may protect itself from being bound by any and al datementsinan
employee handbook by placing aclear and prominent disclamer to that affect in the handbook itsdf.”

Syllabus Point 5, Suter v. Harsco Corporation, id.
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Although the Binesin the present case daim that the handbook issued to Mr. Bineatered
theat-will natureof Mr. Bine semployment, andimplicitly established that Mr. Bine semployment could
only beterminated by the procedures established in the handbook, the record showsthat the handbook
Issued to Mr. Binecontained aprominent disclaimer indi cating that nothing in the handbook wasintended
to ater Mr. Bine' s at-will employment relationship. Specifically, the handbook stated:

Themanud isnot intended to dter the employment-at-will rdaionship
inany way. Moreove, it neither crestes an employment contract or term

nor limitsthereasonsor proceduresfor termination or modification of the
employment relationship.

Inlight of thefact that Suter v. Harsco Corporation, id., holdsthat adisclaimer such
astheoneused by Bayer, Inc., rdievestheemployer from being bound by the satementsin the handbook,
thisCourt concludesthat Bayer, Inc., wasnot bound by disciplinary procedures contained inits handbook
when it discharged Mr. Bineand that the Bines daim that Mr. Binewasimproperly discharged because

Bayer, Inc., did not follow the procedures in the handbook is without merit.?

B.
The Defamation, False Light Claims,
and I ntentional I nfliction of Emotional Distress Claims

4n conjunctionwith thisclaim, the Court al'so notesthat when hewasemployed, Holly O. Bine
sgned an agreement whereby heagreed to limit the dissemination of confidentid informationtowhichhe
became privy during employment. Ongpped, the Binesarguethat the empl oyee handbook, rather than
this agreement, atered Holly O. Bine's at-will employment status.
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Ashas previoudy been indicated, the Binesalso dlam that Mr. Binewas defamed and

presented in afalse light by Bayer, Inc., when he was discharged.

In Crump v. Beckiey Newspapers, Inc., 173W. Va. 699, 320 S.E.2d 70 (1983), this
Court explained that to have adefamation daim, aplaintiff must show that false and defamatory datements
weremade againg him, or reaing to him, to athird party who did not have areasonable right to know,
and thet the Satementswere made & leest negligently on the part of the party making the tatements, and
resulted ininjury totheplaintiff. Thedementsweresummarizedin SyllabusPoint 1 of Crumpv. Beckley
Newspapers, Inc., id., asfollows:
The essentia dementsfor asuccessful defamation action by aprivate
individual are (1) defamatory statements; (2) a nonprivileged

communication to athird party; (3) falSty; (4) referencetothe plaintiff;
(5) @ leest negligenceonthepart of the publisher; and (6) resultinginjury.

Mr. Bine, inthe present case, takesthe position that he had not vandalized afellow
employee svehideasdamed by Bayer, Inc., and that any assertion that hedidisfase. Therecord further
indicatesthat at thetimeMr. Binewasterminated, rumorsbegan spreading among Mr. Bine sfellow

employees® To quash theserumors, Bayer, Inc., goparently natified certainemployessthat Mr. Binehad

*Therecord isunclear asto what the exact rumorswere. According to the deposition of one
Bayer, Inc., manager:

After we had had our staff meseting that Wednesday, we were—our

goproachwas, weweren't going to publicizeanythingonthis. Holly was

oninactive satusuntil otherwise. | wasquite upset at that Saff meeting
(continued...)



been engaged in vandalism. On apped, the Binestake the position that the spreading of this“false”

information constituted defamation.

InthisCourt’ sview, theBines dam of defametion rasesissues of meterid fact, or at leest
questionswhich merit further factua inquiry. Asindicated in Crump v. Beckley Newspapers, Inc,, id.,
for defamationto exig, theremudt beafdsesatement. Itisthedear import of Mr. Bing ssatementsthat
hedid not commit thevandaliam charged. Further, the depogition testimony of cartain witnesses suggests
that Mr. Bine could not, because of his character, have committed the vandalism charged. Ontheother
hand, certain evidence adduced by Bayer, Inc., suggeststhat hewasthe culprit. Anadditiona question
iIswhether Bayer, Inc., wasprivileged or judtified in goreading the charge of vanddism, if fase, anongits

employees.

Where there are questions of this type, Aetna Casualty & Surety Company v.

Federal Insurance Company of New York, supra, indicates that summary judgment isimproper.

%(...continued)
from some of the peoplethat werespreading rumors. Thereweresome
rumorsbeang spread. | don't remember dl the different peopleinvol ved.

At another point, he testified:

Andthat it wasn't an easy Situation for anyone, but we had to work
through it and thet | wasinforming them because | wastired of therumors
| did not want them to go any further with it. It wasto help them
themsdvescometo gripswith what wasgoing on and get control back in
the department because therewasalot of confuson. Andthet' sasfar as
it went.



Two additiond damsasserted by the Binesare tha Bayer, Inc., placed Mr. Bineinafdse
light and that Bayer, Inc., intentionally inflicted emotional distressupon him. In Crump v. Beckley
Newspapers, Inc., supra, the Court discussed false light claims and stated in Syllabus Point 12:
“Publicity which unreasonably placesanother inafaselight beforethe publicisan actionableinvasion of
privecy.” TheCourt dsoindicatedin SyllabusPoint 14 that aplaintiff inafaselight casemay not recover

unless the false light in which he was placed would be highly offensive to a reasonable person.

Asinthecaseof the defamation daim, this Court believesthat thereisquestion of fact as
towhether or not Bayer, Inc., truly or falsdly accused Mr. Bineof vanddizing avehicle. The oreading of
suchinformation, if false, could condituteavaid faselight daim. However, asprevioudy indicated, inthis
Court' sview, thetruth or falgty of the charge remainsafactud issueinthecase. Wherethereissuchan
Issue, Aetna Casualty & Surety Company v. Federal Insurance Company of New York, supra,

holds that summary judgment isimproper.

In Syllabus Point 3 of Travisv. Alcon Laboratories, Inc., 202 W. Va. 369, 504
S.E.2d 419 (1998), this Court examined what was necessary to establish an intentiond infliction of
emotional distress claim, such as the one asserted by the Bines in the present case. The Court stated:

Inorder for aplantiff to prevail onaclaimfor intentiona or reckless
infliction of emotiond distress four dementsmust beestablished. It must
beshown: (1) that the defendant'sconduct wasatrocious intolerable, and
S0 extreme and outrageousasto exceed the bounds of decency; (2) that
the defendant acted with theintent to inflict emotiona distress, or acted
recklessy whenit wascertain or subgtantialy certain emotiond distress
would result from his conduct; (3) that the actions of the defendant caused
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the plantiff to suffer emotiond didress; and, (4) thet theemoationd disress
suffered by theplaintiff was o severe that no reasonable person could be
expected to endure it.

Ashasprevioudy been suggested, thisCourt believesthat thereis some question of fact
astowhether Mr. Binedid, infact, vanddize afdlow employeg svehide and some quedtion asto whether
the dissemination of information that he had been terminated because of such conduct wasjustified or
privileged. TheCourt believesthat therecord asdeve oped failsto show conclusively ether that Bayer,
Inc., didintentiondly or recklessly inflict emotiond distressaslaid out in Travisv. Alcon Laboratories,
Inc.,id., or that it did not. Again, under such circumstances, Aetna Casualty & Surety Company v.
Federal Insurance Company of New York, supra, would suggest that summary judgment is

Inappropriate.

C.
The Wage Payment and Collection Act Claim

TheBines find daminthe present gpped isthat the court erred in entering summary
judgment on the gopdlants Wage Payment and Collection Act dam. Bayer, Inc., assertsthat dl wages
dueMr. Binewere pad inatimdy fashion as contemplated by the Wage Payment and Collection Act after
Mr. Binewasdismissed. Mr. Binecdamsthecontrary. Copiesof checksgpparently givento Mr. Bine
areatached asexhibitsto thedocumentsfiled inthe present case. However, thecopiesaresoillegiblethat
this Court cannot tell when they wereissued and, asaconsequence, itisimpossible for this Court to

examinethefactud bassof the gopdlants dam that summary judgment wasimproperly entered on that



point. Inview of this thisCourt believesthat it cannot rulethat thetria court erred in granting summary

judgment on the Wage Payment and Collection Act claim.

Inlight of dl the above, thejudgment of the Circuit Court of Marshdl County asit relates
to the Bines wrongful discharge clams and their Wage Payment and Collection Act claim, should be
affirmed, and that judgment should be reversed insofar asit relatesto the defamation, faselight and
intentiond infliction of emotiond disressclams. Onremand, thecircuit court should proceed withthe

devd opment of thecase on the defamation, faselight and intentiond infliction of emationd disressdams,

For thereasonsgtated, thejudgment of the Circuit Court of Marshal County isaffirmed

in part, and reversed in part, and this case is remanded for further development.

Affirmed, in part,
reversed, in part, and
remanded with instructions.
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