IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

September 2000 Term
FILED RELEASED
November 3, 2000 November 3, 2000
RORY L. PERRY II, CLERK No. 27683 RORY L. PERRY II, CLERK
SUPREME COURT OF APPEALS SUPREME COURT OF APPEALS
OF WEST VIRGINIA OF WEST VIRGINIA

MARTHA FAY SETTLE, now MARTHA FAY BIBB,
Plaintiff Below, Appellee

V.

JAMES WOODROW SETTLE, JrR.,
Defendant Below, Appellant

Appeal from the Circuit Court of Fayette County
Honorable Charles M. Vickers, Judge
Civil Action No. 85-C-359V

REVERSED AND REMANDED

Submitted: September 19, 2000
Filed: November 3, 2000

Belinda S. Morton, Esquire Tanyal. Godfrey, Esquire
Fayetteville, West Virginia Mt. Hope, West Virginia
Attorney for Appellant Child Advocate Attorney

Bureau for Child Support
Enforcement

The Opinion of the Court was delivered PER CURIAM.



SYLLABUSBY THE COURT

1. “Socid security issamilar to aprivate insurance contract and benefits paid to dependents
directly are presumptively creditsagaing the insured's support obligetion; however, to receive credit a
debtor spouse must immediately make amoation before the circuit court to have such benefits credited
agand arearsand to haveanew court order governing future paymentsthat take socid security benefits

into account.” Syl. Pt. 1, Farley v. Farley, 186 W. Va 263, 412 S.E.2d 261 (1991).

2. “Inthesingleinstance of benefitspaid to dependentsdirectly by the Socia Security
Adminigration, acourt may giveretroactive credit when: (1) the debtor spouse has acted in good faith
and has promptly sought court gpprova of the credit of socia security againgt child support; (2) inthe
discretion of thetria court, therewere no other assets reasonably available from which child support
payments could havebeen paid; and (3) therewere no other changesin drcumgtancestha, inthar totdlity,

militate againg awarding credit.” Syl. Pt. 2, Farley v. Farley, 186 W. Va 263, 412 SE.2d 261 (1991).




Per Curiam:

The Appdlant, James Woodrow Settle, Jr., gopea sfrom the October 1, 1999, order of
the Circuit Court of Fayette County, wherein thelower court concluded that the Appellant could only
recaive credit for al sumspaid by the Socid Security Adminidration to hisdependents pursuant to Farley
v. Farley, 186 W. Va. 263, 412 S.E.2d 261 (1991), beginning on May 30, 1996, the date hefiled his
petition for modification of child support. The Appdlant arguesthat the circuit court erred in concluding
that hewasentitled to credit toward hischild support arrearage for the dependent’ sbendfitspaid by Socd
Security only from the date hefiled his petition for modification. Based upon our review of the parties
briefs,' therecord and dl other matters submitted beforethis Court, we agreewith the A ppellant that the
lower court erred in failing to give the Appdlant credit for the entire amount of Socid Security disahility
paymentsmadeto hischildren, dating back to hisdate of disability. Accordingly, wereverseand remand

this case for further proceedings consistent with this opinion.

I. FACTS
The Appellant and, Martha Fay Settle, now Martha Fay Bibb, were divorced on

September 6, 1985. There weretwo children born of the marriage. The divorce decree directed the

‘MarthaFay Bibb did not file any responsivebrief withthis Court relativeto theingant matter. The
West VirginiaDepartment of Health and Human Resources Bureau for Child Support Enforcement,
however, filed abrief responsiveto the Appellant’ sbrief and will bereferred to asthe Appelleefor
purposes of this opinion.



Appdlant to pay Ms Bibb child support intheamount of $75 per month for each child for atotd monthly
child support payment of $150. Subssquently, the Appelant filed for and received Sodid Security discbility
benefitswith an effective date of June 1987. The Appelant natified Ms Bibb of hisentitlement to Socid
Security disability benefits. Asaresult of the Appelant’ sentitlement to Socid Security benefits Ms. Bibb
sought and received Socia Security benefitsfor the children, beginningin Juneof 1987. Thesebenefits

exceeded the Appellant’s monthly child support obligation under the decree of divorce.

Apparently, when the Appellant wasawarded Socidl Security disability benefitsfor himsaif
and hisdependent children, he ceased paying child support. Ms. Bibb never sought enforcement of the
child support awarded to her children pursuant to the divorce decree. On or about April 24, 1996, the
Appdlant received natification from the Child Support Enforcement Division (“BCSE” or “ Appdlleg”*that

initiation of withholding from hisSocid Security benefitswoul d begin.* The A ppelleesought approximately

AWVhiletheexact nature of the Appellant’ sdisability isundear, the Appellant’ sbrief indicatesthat
he has lost both of hislegs.

AWe are concerned about what caused this natification to be sent inthe first place. Thereisno
evidenceintherecord thet either the Appdlant’ sformer wife or his children sought enforcement of the
origind child support award. While we are cognizant of the BCSE' s satutory authority to bring such
actions, therecord intheingant caseisdevoid of any evidencethat the Appdlant wasinarearsdespite
the credit, wastrying to conced assatsor wasotherwiseactingin bad faith. Seeinfranote4. Wecertainly
trugt thet when such natifications are sent by the BCSE and it becomes dlear from documentation thet the
child support obligor isentitled to acredit for dependent’ sbenefitspaid by Socid Security, or by any other
privateinsurance company, to the obligor’ s child(ren), the BCSE will treat such paymentsasapresumptive
credit agang any arearageand refrain fromingtituting any further legd action unlessother opposng facts
plainly warrant such action.

*West Virginia Code § 48A-5-3 (Supp. 2000) provides, in pertinent part:

(continued...)



*(...continued)
(@ Thewithholding from an obligor'sincome of amounts payable
as spousal or child support shall be enforced by the child support
enforcement divisonin accordancewith the provisonsof section fifteana
or fifteen-b [§ 48-2-15a 0r § 48-2-15h), article two, chapter forty-eight
of thiscode. Every support order heretofore or hereafter entered by a
circuit court or amagidrate of thisstate and every support order entered
by acourt of competent jurisdiction of ancother state shal be consdered
to provide for an order of income withholding in accordance with the
provisions of said sections, notwithstanding the fact that such support
order does not infact provide for such an order of withholding. A
withholding may beindituted under thissectionfor any arrearagewithout
the necessity of additional judicial or legal action.
(b) Whenimmediateincomewithholdingisnot required duetothe
findings required by subsection (c), section fifteen-b [§ 48-2-15b(c)],
articdletwo, chapter forty-eight of thiscode, the child support enforcement
divisonghdl mall ancticetotheobligor pursuant tothissectionwhenthe
support paymentsrequired by the order arein arrearsin an amount equa
to:

(1) Onemonth'ssupport, if the order requiressupport to bepaid
in monthly installments;

(2) Four weeks support, if the order requires support to be paid
in weekly or biweekly installments; or

(3) Twobiweskly inddIments if biweekly paymentsare provided.

(c) Whenwithholding isrequired by either subsection (a) or (b)
of thissection, the child support enforcement divison shal send by first
classmall or dectronic meansto the obligor naticethat withholding has
commenced.

W. Va Code § 48A-5-3.

Additiondly, theUnited States Digtrict Court for the Southern Didrict of West Virginia
noted in Roush v. Roush, 767 F.Supp. 1344 (S.D. W. Va), &f’d, 952 F.2d 396 (4th Cir. 1991), cert.
denied, 504 U.S. 913(1992), thet “[t|he West VirginiaL egidature vested the Child Advocate Officewith
completeresponghility for enforcing child and gpousal support orders, and granted it the power to require
suggestion of wagesasameansof accomplishingthat god.” 767 F.Supp. at 1349. InBelcherv. Terry,
187 W. Va. 638, 420 S.E.2d 909 (1992), this Court a so acknowledged that “the statute imposes a
mandatory duty onthe CAO [Child Advocate Office] toenforee’ the provisonsof West VirginiaCode

(continued...)




$20,000 in arrearage, in addition to approximately $20,000 in accrued interest. In responseto the
Appdles snatification, on or about May 30, 1996, the Appdlant filed appetition to modify his child support
payments, seeking credit for al sums paid by the Socid Security Administration to his dependents® The
family law madter found that Soad Security benefits gppeared to bethe Appdlant’ sonly source of income,
Thefamily law madter, however, ruled that the Appd lant could recaive credit only from the dete hefiled
hispetition for modification. Thedrcuit court, upon apetition for review, denied said petition and affirmed
the family law master’ sdecision. This appeal ensued.
1. ISSUE

The crux of the gpped iswhether the Appe lant should have received credit for dl the
Socid Security dependent’ sbenefitsthat hischildren recaived regardiessof thedate hefiled hispetition
for modification of the original child support order. The Appellant maintainsthat he met the criteria
enunciated in Farley for retroactive credit toward hischild support arearage. See186W. Va a 264, 412
SE.2dat 262, Syl. Pts. 1 and 2. Conversdly, the Appellee arguesthat the lower court did not err inits
decisonthat the Appellant failed to meet the good faith requirement of Farley. Id., Syl. Pt. 2. The
Appelee maintainsthat the Appellant waited some nine years after he was awarded Socia Security

disability benefits before seeking a modification of his child support obligation.

*(...continued)
§ 48A-5-3(a). 187 W.Va. at 644, 420 S.E.2d at 915.

*According tothe Appdlant, fromMay 30, 1996, to September 7, 1999, the casewasbeforethe
family law master awaiting cal culationsfrom the Social Security Administration, the BCSE and an
gppearance by Ms. Bibb. During thistime period, the Appdlant statesthat Ms. Bibb never objected to
the Social Security benefits being applied as a credit toward his child support arrearage.
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[11. DISCUSSION

Because resol ution of thiscase necessaxily involves an gpplication of our prior decisonin
Farley, webegin by revisting that case. InFarley, theappdlant and the gppelleeweredivorced in 1982
and Mr. Farley was ordered to pay $150 per month per child during the monthshe wasemployed. Mr.
Farley became disabled in 1986; however, he continued to pay child support when he could. On
November 16, 1989, the Socid Security Adminidration determined that Mr. Farley wastotdly disabled
asof May 5,1986. Mrs. Farley received alump sum payment of $7,871.25 for the dependent children.
Mrs. Farley dsobegan receiving $411 per monthin Socid Security dependent’ sbenefitsfor the children.
In 1990, the family law magter found Mr. Farley to be $3,283 in arears. Theissue before the Court was
whether Mrs. Farley’ scheck for $7,871.25 should be credited againgt Mr. Farley’ schild support arreerage

of $3,283. Id. at 265, 412 S.E.2d at 263.

We concluded that Mr. Farley should have received credit for the lump sum payment,
dating back to thedate of disability, of dependent’ sbendfits his children received from the Socia Security
Administration, based upon the following holdings:

Social security issimilar to aprivateinsurance contract and
benfits pad to dependents directly are presumptively creditsagaing the
insured's support obligation; however, to recelve credit adebtor spouse
must immediately make amotion beforethecircuit court to have such
bendfits credited againg arrearsand to have anew court order governing
future payments that take social security benefits into account.

Inthesngleindance of benefits paid to dependentsdirectly by the
Sodd Security Adminidration, acourt may give retroactivecredit when:
(2) the debtor spouse hasacted in good faith and has promptly sought
court gpproval of thecredit of socia security againg child support; (2) in

5



the discretion of thetrid court, there were no other assets reasonably
avalablefrom which child support payments could have been pad; and
(3) therewereno other changesin circumstancesthat, inthar totdlity,
militate against awarding credit.

Id. at 264, 412 S.E.2d at 262, Syl. Pts. 1 and 2.

Thus inFarley, wedlowed Mr. Farley’ schild support arrearage to befully credited with
thelump sum payment hischildren recaived from the Sodid Security Adminidration for the period beginning
with Mr. Farley’ sdate of disability. 1d. a 265,412 SE.2da 263. Our rulingin Farley neither limited the
retroactive credit to the date the mation for modification wasfiled nor made any suggestion to thet effect.

SeeW. Va Rs. Prac. & P. Fam. L. 19 and 29.

The holding and application of Farley may be viewed as an aberration from our prior
decisonsinwhich we expressed our reluctanceto retroactively modify child support payments. We
recognized that precedent in Farley, Sating that “ [w]e have been Rhadamanthinein our pronouncements
that support paymentscan bemodified only prospectively and not retroactively.” 1d. at 266, 412 SE.2d
a 264 (ating Goff v. Goff, 177 W. Va 742, 356 SE.2d 496 (1987); Zirklev. Zirkle, 172W. W.Va 211,
304 SE.2d 664 (1983)). But inFarley, just asinthiscase, wewerenot asked to modify themonthly child
support obligation, but only to goply acredit of moniespaid by the Socia Security Administrationtothe
children on the obligor’ sbehdf to satisfy the obligation. In deciding to alow such credit, we sated in

Farley that:

Nonetheless, whenever acourt attemptsto fashion legd rules, it
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Isimportant to be guided by redity and not by theory. Thecaseof Mr.

and Mrs. Farley isindructive because here we have struggling people

fromthebluecallar class. Mrs. Farley iscurrently represented by the

Child Advocate Officefor free, and dthough Mr. Farley' shrief inthe case

before uswaswritten by aprivatelawyer, onewould sugpect thet if Mr.

Farley ispaying full freight, it isonly because of hisback socid security

award. Inany event, Mr. Farley isnot thetype of person who consults

hislawyer onadaly bassto makesurethat hislifeislived in conformity

with the headnotes in our latest advance sheets.
186 W. Va a 266, 412 SE.2d a 264. Wedso madeit abundantly clear in Farley that our holding was
grictly limited to “the singleinstance of benefits paid to dependentsdirectly by the Social Security
Adminidration,” or Smilar privateinsurance, wherethefact that paymentsweremede and recaived by the
child(ren) or onthe child(ren)’ sbehaf can be unequivocaly established by documentation from the

institution making the payments. Seeid. at 264, 412 S.E.2d at 262, Syl. Pt. 2, in part.

Intheingant case, the BCSE, thefamily law master and the circuit court dl focusad their repective
decisonsthat the A ppellant should not receivefull retroactive credit for the Socid Security dependent’s
benefits paid to hischildren soldy onthe Appdlant’ snineyear dday in goplying for amodification of child
support payments.® The Appellee contends that this delay defeats the requirement in Farley that the
Appdlant“promptly geck] court goprova of thecredit of sociad security againgt child support.” 1d. a 264,

412 SE.2dat 262, Syl. . 2, in part. Wedisagree. Just likethe appdlant inFarley, it isclear that the

*Regarding the other Farley requirements, therewas no evidencethat the Appellant was acting in
bed fathinfailing to makehispaymentsand therewere no other drcumgiancesor changesin drcumdances
that militate againgt granting the Appdlant the credit he seeks. Additionaly, thefamily law master found
that the Appdlant’ sonly source of incomewas his Socid Security benefits. See 186 W. Va a 264, 412
S.E.2d at 262, Syl. Pt. 2.



Appdlant inthiscase*isnot thetype of personwho conaultshislawyer on adaily bassto makesurethat
hislifeislivedin conformity with the headnotesin our latest advanceshedts.” 1d. a 266, 412 SE.2d at
264. Theevidenceindicatesthat as soon asthe Appe lant was put on notice by the BCSE that therewas
adam of arearage regarding his child support payments, he“prompily sought court goprova of the crecit
of social security against child support.” Id. at 264, 412 SE.2d at 262, Syl. Pt. 2, in part. But for this
natice, thereisno evidenceintherecord that would indicateto the A ppellant that therewas otherwisea
problem with hischild support obligation. To the contrary, the Appd lant believed that his child support
obligationto hischildren was covered by the dependent’ sbenefitsthey received from Socid Security
becauseof hisdisability.” Further, the Appellant’ sformer wifenever sought enforcement of theorigina
child support order, because she was recaiving more money on amonthly bassfrom the Soad Security
Adminigration for her children then she would have recetved from the Appellee pursuant to the court
ordered amount of child support. Thus, we condudethat thelower court abuseditsdiscretioninlimiting
the retroactive gpplication of the credit for the Socid Security dependent’ s benefits paid to the date the

motion for modification was filed.

Based ontheforegoing, thelower court’ sdecisonisreversad and remanded for entry of
anorder which dlowsthe Appdlant toreceivefull credit for the entireamount of monieshisdependent

children have recaived from the Sodid Security Adminidration with such funds being goplied toreduce his

‘Based upon the record before this Court, it appears that after application of the credit, there
should be no arrearage | eft regarding the Appd lant’ schild support obligation. If thisisnot the case, we
iInnoway intend by thisdecisonto dleviaie or reduce any remaining child support areeragetha may exig.
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child support arrearage.

Reversed and remanded.



