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SYLLABUSBY THE COURT

1. “Theappdlatestandard of review of questionsof law answered and certified by
acircuit courtisdenovo.” Syl. pt. 1, Gallapoo v. Wal-Mart Sores, Inc., 197 W. Va 172, 475

S.E.2d 172 (1996).

2. “Itisthelaw of West Virginiathat no person may beimprisoned or incarcerated
prior to presentment beforeajudicid officer and theissuance of aproper commitment order.” Syl. pt. 2,

on rehearing, Sate ex rel. Harper v. Zegeer, 170 W. Va. 743, 296 S.E.2d 873 (1982).



Per Curiam:

Thiscase comesto the Court on certified question from the Circuit Court of Marshdl
County, and presentsthefollowingissue: “IsRule 1(b), asamended, of the Adminigrative Rulesfor the
Magigrate Courtsof West Virginiacondtitutiona?” Plaintiff below, H. John Rogers, arguesthat Rule
1(b)(2), which satsforth certain minimum standardsgoverning theavail ability of magistratesto conduct
initid gppearance and bail proceedingsoutsdeof normd officehours, isfadidly uncongtitutiona because
it potentialy deniesindividua swho arearrested without awarrant an opportunity to promptly appear
beforeamagidrate. Thedrcuit court answered the certified question in the ffirmative, and welikewise

conclude that Rule 1(b)(1) conforms to constitutional requirements.

l.
BACKGROUND
Rogerswas sopped on suspicion of driving under the influence on Fiday, February 17,
1995, and was placed under arrest for obstructing an officer at approximately 11:25 p.m. that same
evening. Rogerswasthen taken to the Northern Regiond Jall, where he arrived sometwo hourslater, at
1:26 am. on Saturday. Becauseamagigtratewasnot immediately available, Rogers initid appearance
did not take place until goproximately 7 am. thefollowing morning. Itisundisputed thet therequirements

of Rule 1(b)(1) were satisfied. Rogers was later acquitted of charges stemming from this incident.



Rogers subsequently initiated the present civil action, seeking, inter alia,* dedaratory and
injunctiverdief dleging that hehad been deprived of hisconditutiond right toaprompt initia gppearance
beforeamagisratefollowingawarantlessarrest.? Thecircuit court certified the present question to this

Court, finding that the time standards of Rule 1(b)(1) are constitutional .

.
STANDARD OF REVIEW
AsthisCourt stated in syllabus point one of Gallapoo v. Wal-Mart Sores, Inc., 197
W.Va 172,475 SE.2d 172 (1996), that “[t| he gopd | ate tandard of review of questionsof law answered
and certified by acircuit court is de novo.” See A & M Properties, Inc. v. Norfolk Southern
Corp., 203W. Va. 189, 191, 506 S.E.2d 632, 634 (1998); King V. LensCreek Ltd. Partnership,

199 W. Va. 136, 140, 483 S.E.2d 265, 269 (1996).

The complaint also asserted that Rogers had been falsaly arrested by officers of the Marshall
County Sheriff’s Office; however, this claim has since been voluntarily dismissed.

Based apparently upon the premisethat the present caseinvolves apurdy legd issug, the parties
have not designate any portion of therecord below for submisson pursuanttoW. Va R. App. P. 13(c).
Conseguently, our understanding of plaintiff’ sclamsislimited to theargumentsset forth inthe parties
briefs.



[1.
DISCUSSION
Rule 1(b) of the Adminigtrative Rulesfor the Magistrate Courtsof West Virginiawas

promulgated by this Court in substantialy its present form in December 1989,2

®In its present form, Rule 1(b) provides:

(b) OnCdl. Onemagigtratein each county, onarotating bas's,
dhdl beoncdl a dl timesother than regular officehours. On-cdll duties
shdl extend, incrimina cases, toinitia gppearances, totaking bond for
someonewhoisinjal; andto recalving and acting upon emergency search
warrants, domestic violence matters, and juvenile abuse and neglect
matters.

(2) Initial Appearancesand Taking Bond in Criminal Cases.
Within thetime periods provided for below, theon-cal magistrate shal
contact the county or regiond jail, whichever gpplies, andthejuvenile
detentionfacility that servesthe county, and shal inquire whether any
person has been arrested in the county sincethe dose of regular busness
hoursor sncethelagt contact with thejail, or whether anyone confined to
thejall isableto post bond. If anarrest hasbeen madeor if aprisoneris
able to post bond, the magistrate shall proceed immediately to the
magidrate court officesto conduct aninitial gppearanceand to st bail for
such person, or to accept bond for someone already in jail.

It shall be sufficient to comply with thisruleif the on-call
magistrate contacts the jail and juvenile detention facility:

(A) Between 10:00 p.m. and 11:00 p.m. Monday through Friday;,

(B) Between 10:00 am. and 11:00 am. and between 10:00 p.m.
and 11:00 p.m. on Saturdays and holidays; and

(C) Between 12:00 p.m. and 1:00 p.m. and between 10:00 p.m.
and 11:00 p.m. on Sundays.

(continued...)



and establishesminimum standardsregarding when magisratesmugt beavallableoutsdeof normd office
hoursto hear certain mattersrequiring expedited proceedings. Rule 1(b) requiresthat onemagidratein
each county, on arotating bess, beon cdl a dl times during nighttime and weekend hours. Subparagraph
(1) of thisrule theprovison a issuein thiscase, further directsthat theon-cal magistrate mugt contact the
jal and juvenile detention facilities serving the county at regular interva sto ascertain whether anyonehas
been recently arrested, or whether someonedready confined tojail hasbecomeableto post bond.* The
rule gatesin mandatory language that “[i]f an arrest hasbeen made or if aprisoner isableto post bond,
the magistrate shall proceed immediately to the magistrate court offices to conduct an initia
gppearance and to st bail for such person, or to accept bond for someonedready injall.” Rule 1(b)(1)
(emphasisadded). Aswerecently admonished, “ magisratesmust follow the*on cdl’ schedulein Rule 1

scrupuloudly.” InreMcCormick, 206 W. Va. 69, 78, 521 S.E.2d 792, 801 (1999).

%(...continued)

(2) Emergency Search Warrants Domestic ViolenceMaters and
Juvenile Abuse and Neglect Matters. The on-cdl magistrate shdl be
availableand responsiblefor receiving and acting upon applicationsfor
emergency ssarchwarrantsand petitionsfor domestic violence protective
orders. Theon-call magistrate snal aso respond at any timefor the
purposeof holding atemporary custody proceeding pursuanttoW. Va
Code §49-6-3(c). When contacted concerning any of these matters, the
on-call magistrate shall conduct such emergency action as may be
necessary at the magistrate court offices or at any other appropriate
location approved for such purpose by the supervising circuit judge.

(Emphasis added.)

“In contrast, subparagraph (2) of Rule 1(b) requiresthat the on-call magisrate be available round
thedock to hear requestsfor emergency seerchwarrants, petitionsfor domestic violence protectiveorders,
and petitionsfor temporary custody in child abuse and neglect matters. When contacted regarding any of
these matters, an on-call magistrate must awaysreport immediately to the magistrate court officesto
conduct related proceedings.



Plaintiff Rogersarguesthat Rule 1(b)(1) iscongtitutionally deficient, inthat it implicitly
sanctions*“ gaps’ in magistrate availability of up tofifteen hoursin duration.> More spedificaly, he assarts
that this Court’sdecisonin Sateex rel. Harper v. Zegeer, 170 W. Va 743, 296 S.E.2d 873 (1982),
compesthat weemploy our rule-making® and supervisory” authority so asto imposeasysem of magisrate
avalablity whichinsuresthet arrested parsonsare aforded animmediaeinitid gppearancebeforeaneutrd
judicid officer. Inother words, Rogers contendsthat the congtitutional and statutory right to prompt
presentment necessitates that magistrates be available round the clock to conduct initial appearances.
Althoughwe are sengtiveto the concernsexpressad by the plaintiff inthiscase, we do not discern from
Harper, or any of the other authority cited by Rogers, acongtitutiond imperative to abandon the scheme

set forth in Rule 1(b)(2).

InHarper, the Court was confronted with the question of whether the crimind punishment
of chronic dcohalicsfor publicintoxication violated the condtitutiond prohibition againg crud and unusud

punishment contained in Articlelll, 85 of theWest VirginiaCondtitution. TheHarper Court, initsinitia

For example, amagisrate could cdl thejail & precisely 10:00 p.m. on Saturday evening, and, after
being informed that no one had been arrested or become cgpable of pogting bond, not contact thejail again
until 1:00 p.m. on Sunday. Under this scenario, aperson who isarrested or becomes ableto post bond
during the intervening period could be forced to wait more than fifteen hours before having accessto the
on-call magistrate.

°SeW.Va Cong. at. VI, § 3, para. 3 (“Thecourt shal have power to promulgate rulesfor
al casesand proceedings, civil and crimind, for al the courts of the State relating to writs, warrants,
process, practice and procedure, which shall have the force and effect of law.”).

'SeeW. Va Cong. art. VI, 8 3, para. 4, dl. 1 (“ The[Supreme Court of Appeds] shal have
general supervisory control over al intermediate courts, circuit courts and magistrate courts.”).
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opinion granting habeas corpusrdief, held that while*[t]he State has alegitimate right to get [chronic
aoohalicq off the srestsor out of whatever public areaiin which they might be gamboling,” thecrimina
punishment of such personswas neverthdessuncondtitutional. 170W. Va a 749, 296 SE.2d a 878.
On rehearing, the Court in Har per was subsequently asked by the petitioner to “detail minimum
conditutiond requirementsfor jailing those arrested for publicintoxication.” Harper, 170W.Va a 752,
296 S.E.2d at 881. In broadly outlining existing procedures bearing upon the arrest and detention of
alcohalicsfor publicintoxication, the Court, in an addendum to itsoriginal opinion, spoketo the
constitutional and statutory requirement of prompt presentment:

Presentment beforeajudicid officer beforeincarcerationona
criminal chargeisbasic to due process. It has been afundamental
princpleof English law sncethe affirmation of the Magna Cartaby King
Johnin 1215 that no freeman shdl beimprisoned except asprescribed by
thelaw of theland. TheMagnaCarta, which was confirmed somethirty
timesduring the Middle Ages, 2 W. Holdsworth, A History of English
Law at 219 (7th ed. 1956), is but of historical interest, but the
condiitutions of the United Statesand West Virginiaand the fundamental
concept of due processisthelaw under whichwelivetoday. U.S. Cong.
amend. V; W.Va Cong. at. 3, 810. Alsorecognized in our organic
law istherequirement of probable causeprior to the seizure of persons.
U.S. Const. amend. IV; W. Va Const. art. 3, § 6.

The Legidature, elaborating upon these guarantees of due
process, enacted agtatute in 1965 which requiresthat dl executive law
enforcement officers* making an arrest under awarrant issued upon a
complant, or any person meking an arrest without awarrant for an offense
committed in his presence, shall take the arrested person without
unnecessary delay beforea[magidtrate] of the county inwhich the arrest
ismade.” (Emphasisadded). W. Va. Code § 62-1-5. In Satev.
Mason, 162 W. Va. 297, 249 S.E.2d 793 (1978), we held that this
datutory provisonismandatory. Therequirement of prompt presentment
after arest for ajudicid determination of probablecauseisa so mandated
by Rule5(g) of our Rulesof Crimind Procedure, which providesthat: “an
officer making anarrest under awarrant issued upon acomplant or any
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person making anarrest without awarrant shall takethe arrested person
without unnecessary delay before a magistrate within the county
wherethearesismade” (Emphassadded). Thus itisthelaw of West
Virginiathat no person may beimprisoned or incarcerated prior to
presentment before ajudicial officer and the issuance of a proper
commitment order. Thedisposition of personsaccused of crimeis
prescribed by law, not by the capriceof executiveand judicid authorities.

Id. at 753, 296 S.E.2d at 883 (footnote omitted).

Asweindicatedin Harper, avariety of congtitutional and statutory rightsarevindicated
by aninitial appearance beforeaneutra judicid officer. The most immediate congtitutiona interest
protected by aprompt initid gppearanceisthe prohibition againg unreasonable searches and saizures,
provided by the Fourth Amendment to the United States Congtitution, and Articlelll, 8 6 of theWest
VirginiaCondtitution, whichinthiscontext requiresthat personsarrested without awarrant be promptly
presented to a magistrate for a determination of probable cause prior to any extended period of
incarceration. See Gersteinv. Pugh, 420 U.S. 103, 114, 95 S. Ct. 854, 863, 43 L. Ed. 2d 54 (1975)
(holding that Fourth Amendment requires a prompt judicial determination of probable cause asa
prerequisite to an extended pretrial detention following awarrantless arrest); see also Sate v.

Persinger, 169 W. Va. 121, 134-35 & n.12, 286 S.E.2d 261, 269-70 & n.12 (1982).

A prompt initial gppearanceislikewiserequired under W. Va Code 8 62-1-5 (1997) and
Wes VirginiaRuleof Crimina Procedure 5(a), both of which demand that an arrestee be brought before
ajudicid officer “without unnecessary dday.” AsthisCourt hasobserved, the purposeof theserulesof

procedureis“to ensure that the police do not use the delay to extract a confesson from a defendant
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through prolonged interrogation.” Satev. Hutcheson, 177 W. Va. 391, 394, 352 S.E.2d 143, 146
(1986); see also Satev. Whitt, 184 W. Va. 340, 345, 400 S.E.2d 584, 589 (1990). Both § 62-1-5
and Rule5(a) areana oguesof Federd Ruleof Criminal Procedure 5(a), whichthe United States Supreme
Court interpreted in Mallory v. United Sates, 354 U.S. 449, 455, 77 S. Ct. 1356, 1360, 1 L. Ed. 2d
1479 (1957), to prohibit delay that would “ give opportunity for the extraction of aconfession.”® The
Supreme Court hasmededlear that neither Federd Rule5(a) nor theexd usonary rulesunderpinningitare
congtitutionally required. See Gallegosv. Nebraska, 342 U.S. 55, 72 S. Ct. 141, 96 L. Ed. 2d 86

(1951).

Rogersarguesthat Har per equated theright to prompt presentment with thecondtitutional
right to due processst forthin Artide11, 8 10 of the Wes Virginia Conditution, based upon the Satement
that “[p]resentment before ajudicia officer beforeincarceration on acriminal chargeisbasic to due

process.”® 170 W. Va. a 753, 296 SE.2d at 883. In the present context, however, due process does

¥Section 62-1-5 wasdrafted in 1965 by acommittee representing the West VirginiaBar. The
draftersindicated in their report to the L egid ature that the Satute wasintended toconform to Federd Rule
5(a) and its goal of stamping out the use of prolonged interrogation as a means of coercing confessions

In conformity with Federd Rule 5(a) thissection will requirethe
officer to take the arrested person before ajustice without unnecessary
Oday. It should put an end to thefederdly condemned practice of holding
an accused incommunicado for the purpose of obtaining (i.e., extracting)
a confession before taking him before a magistrate.

Quoted in 51 Op. W. Va. Att'y Gen. 731, 734 (1966).

We note a thisjuncture that the addendum affixed to the Harper opinion following rehearing is
dicta, sncethe Court onrehearing did not undertaketo decide any legd issueaising fromthe case before
(continued...)



not extend any further than the congtitutiond right to avoid unreasonablesaizure. Asthe United States
SupremeCourt datedin Gergen, “ [t heFourth Amendment waastail ored explicitly for thecrimind justice
system, and its bal ance between individua and public interests dways has been thought to definethe
‘processthat isdue’ for seizures of persons or property in criminal cases, including the detention of
suspectspending trid.” 420 U.S. 103, 125n.27, 95 S. Ct. 854, 869 n.27; see Baker v. McCollan, 443
U.S. 137, 142-46, 99 S. Ct. 2689, 2693-96, 61 L. Ed. 2d 433 (1979) (determination of probable cause
by detached judicid officer that complieswith Fourth Amendmentisal of the processthat isduein order
to conditutiondly detain an accused pending trid); cf. Taylor v. Waters, 81 F.3d 429, 435-36 (4th Cir.
1996) (same). As we suggested in Sate v. Persinger, the right to prompt presentment is not
congtitutionaly guaranteed outd dethe context of awarrantlessarrest, but rether exigsasagatutory and

procedural right. 169 W. Va. at 134-35, 286 S.E.2d at 269-70.

%(...continued)
it. Rether, the addendum wasamed at precisely what we said it was: “outlining the procedureswhich
currently exis” pertaining to the arrest and detention of dcohalicsfor publicintoxication. 1d. a 757, 296
SE.2d a 887. “[W)]edo not intend to suggest that they are convenient, adequate, efficient, or that they
meet thestandardsset forthintheinitial opinion. The procedureswe have outlined areminimum satutory
requirements now mandated by the Legidature” Id. Asdicta, the quoted language from Harper dearly
has no stare decisis or binding effect upon this Court. See Inre Kanawha Valley Bank, 144 W. Va
346, 383, 109 S.E.2d 649, 669 (1959) (“Ohiter dictaor strong expressonsin an opinion, wheresuch
language was not necessary to adecison of the case, will not establish aprecedent.”) (aitations omitted).

Thisisnot to suggest that other due processrights, aswell ascondtitutiona protectionssuch as
theright to rleasewithout excessive ball under W. Va Cong. art. l11, 85, and theright to aspeedy trid
under W. Va Cond. at. I, § 14, do nat quickly becomerdevant shortly following ares—they obvioudy
do. However, ascompared to theright of personsto be free from unreasonable saizure, none of these
rights relies as heavily upon the necessity of immediate judicial oversight for their proper vindication.
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Thus, sincein this case we are faced with the question of whether Rule 1(b)(1) is
conditutiond, wearel eft to determinewhether therule comportswith therequirement of aprompt judicd
determination of probable causefollowing awarrantlessarrest. Rogerspointsto thisCourt’ s statement
inHarper that “itisthelaw of West Virginiathat no person may beimprisoned or incarcerated prior to
presentment beforeajudicia officer and theissuance of aproper commitment order,” 170W. Va a 749,
296 SE.2d a 878, and reasonsthat it effectively precludes any post-arrest delay not occasioned by ether
trangport or completion of the adminidrative sepsincident to arest. Wedo not read Harper so broadly.
Rather than prohibiting any detention prior to presentment before amagidrate, weinterpret Harper as
merdy expressing thelongstanding common-law rulethat an arrestee may not beheldin custody for an
unreasonable period of time prior to being afforded an gppearance beforeaneutra judicid officer. See
Haney v. Town of Raindlle, 125W. Va. 397, 404, 25 S.E.2d 207, 211 (1943) (after an arrest, “‘the
prisoner may be confined in the mogt suitable place, for areasonabletime, until itispossblefor him
to betaken beforeamagidrae™) (emphasis added and citation omitted). Indeed, the only authority cited
inHarper assupport for thisbroad stlatement—38 62-1-5and W. Va R. Crim. P. 5(a)—both speak in

terms of “unnecessary delay.”

This Court has never had occasion to establish atime limit beyond which adetention
unaccompanied by ajudidd finding of probable causewill be deemed presumptively unconditutiond. The
United States Supreme Court did undertake such atask in County of Riversidev. McLaughlin, 500
U.S. 44,111 S. Ct. 1661, 114 L. Ed. 2d 49 (1991), whereit attempted to clarify what it meant in

Gergtein by requiring a* prompt” judicia determination of probable causefollowing arrest. The Court
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in McLaughlin held that “judicid determinations of probable cause within 48 hours of arrest will, asa
generad matter, comply with the promptness requirement of Gerstein.” Id. at 56, 111 S. Ct. at 1670.
The Court emphasized, however, that this 48-hour rule is not absolute:

Thisisnot to say that the probable cause determinationina
particular case passes conditutiond muster Smply becauseitisprovided
within48hours. Suchahearing may nonethelessviolate Gergeinif the
arested individud can provethat hisor her probablecause determination
was delayed unreasonably. Examplesof unreasonable dday areddays
for the purpose of gathering additiona evidenceto justify thearrest, a
delay motivated by ill will againgt the arrested individua, or delay for
dedlay’ssake. In evauating whether the delay in aparticular caseis
unreasonable, however, courts must allow a substantial degree of
flexibility. Courts cannot ignore the often unavoidable delaysin
transporting arrested persons from one facility to another, handling
late-night bookings where no magistrate is readily available,
obtaining the presence of an arresting officer who may be busy processing
other suspects or securing the premises of an arrest, and other practica
realities.

Where anarrested individua does not receive aprobable cause
determination within 48 hours, the ca culuschanges. Insuchacase, the
arestedindividua doesnot bear the burden of proving an unreasonable
delay. Rather, the burden shiftsto the government to demonstratethe
exigence of abonafide emergency or other extraordinary arcumstance.
Thefact that in aparticular caseit may take longer than 48 hoursto
consolidate pretria proceedings doesnot qualify asan extraordinary
circumstance. Nor, for that matter, do intervening weekends.

500 U.S. at 56-57, 111 S. Ct. at 1670 (emphasis added).

Under McLaughlin, therefore, it is not impermissible under the federa congtitution for
anaresteeto bedetained overnight pending theavailability of amagistrate. ThisCourt hascustomarily

interpreted Artidell1, 86 of the West Virginia Condtitution in harmony with federd caselaw congruing
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the Fourth Amendment. See Satev. Jones, 193 W. Va. 378, 382 n.6, 456 S.E.2d 459, 463 n.6
(1995); Satev. Duvernoy, 156 W. Va. 578, 582, 195 S.E.2d 631, 634 (1973). Rogers, however,
urgesthat wego further, and interpret our Sate condtitution toimposeamorestringent timeregquirement

than that set forth in McLaughlin—one that would render Rule 1(b)(1) unconstitutional.

In hisdissent to McLaughlin, Judtice Scdiagated that “[a]ny determinant of ‘ reasonable
promptness that iswithin the control of the State (asthe avallability of ameagidtrate, the personnd and
facilitiesfor completing administrative procedures incident to arrest, and the timing of ‘combined
procedures dl are) must berestricted by someouter timelimit, or e sethe promptness guaranteewould
beworthless.” McLaughlin, 500 U.S. a 66-70, 111 S. Ct. at 1675-77 (Scdlia, J. dissenting). After
reviewing the position taken by various courts and commentators asto the period of time reasonably
necessary to effect aninitial appearance, Justice Scaliatook the position that the Fourth Amendment
permits, a most, a24-hour delay between awarrantless arrest and aGerstein hearing.™* 1d. at 68-70,
111 S Ct. a 1676-77. This24-hour period of presumptive reasonableness has been adopted by other
courts. See, e.g., Jenkinsv. Chief Justice of Dist. Court Dept., 416 Mass. 221, 619 N.E.2d 324
(1993) (holding that for purpases of determining probable cause after warrantless arrest, no more than
24-hour time periodisneeded between arrest and magistrate’ sdetermination of probablecause); People

exrel. Maxian v. Brown, 164 A.D. 56, 561 N.Y.S.2d 418 (1990), aff'd, 77 N.Y.2d 422, 568

1 ikethemgjority inMcLaughlin, Justice Scalia proposed that such atime limit would act as
apresumption, “whenthe 24 hoursare exceeded the burden shiftsto the police to adduce unforeseegble
circumstances justifying additional delay.” 500 U.S. at 70, 111 S. Ct. at 1677.
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N.Y.S.2d 575,570 N.E.2d 223 (1991) (gpplying 24-hour tandard under statute requiring presentment
without “unreasonabledelay”); see generally Wendy L. Brandes, Post-Arrest Detention and the
Fourth Amendment: Refining the Sandard of Gersteinv. Pugh, 22 Colum. J. L. & Soc. Probs. 445

(1989) (advocating a national 24-hour rule).

Sgnificantly, the Court hasnot been directed to any jurisdiction that requiresround-the-
clock avalability of magigratesfor the purpose of conducting probable cause determinationsin crimind
cases. And our research showsthat in thoserareinsanceswhere courtshave been faced with such daims,
they have been rejected. See Creamer v. Raffety, 145 Ariz. 34, 44, 699 P.2d 908, 918 (Ariz. Ct. App.
1984) (“Thereisno requirement that the person arrested be takenimmediately before amagistrate, nor
for themagidrateto beavailable 24 hoursaday for theinitia appearance.”) (citation omitted); Williams
v. United Sates, 273 F.2d 781, 798 (Sth Cir. 1959), cert. denied, 362 U.S. 951, 80 S. Ct. 862, 4
L. Ed. 2d 868 (1960) (rgecting “ concept of ‘roundtheclock’ arraignmentsin order to comply with [Fed.

R. Crim. P.] 5(a)").

The Court need not decidetoday whether our state condtitution reguires adherenceto the
48-hour benchmark employed by the mgjority in McLaughlin, or the shorter period of 24 hours
advocated by Judtice Scdiaand employedin anumber of other jurisdictions, snce Rule 1(b)(1) would
ead |y passconditutiond muster under either sandard. Rule 1(b)(1) of the Adminigrative Rulesfor the
Magigrate Courtsof West Virginiaprovidesindl casesfor theavailability of amagistrate to conduct a

probabl e cause determination within 24 hoursafter anindividua hasbeen arrested without awarrant, and
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istherefore condtitutional under Articlelll, § 6 of theWest VirginiaCondtitution. Wedsofind that Rule
1(b)(2) innoway conflictswithW. Va Code8§62-1-50rW. Va. R. Crim. P. 5(a), both of which embody

the constitutional safeguards set forth in Articlelll, § 6.

Even thosewho propose atime limit shorter than 24 hoursfor the commencement of a
probable causehearing, permit delay caused by theunavailability of magidratesduring nighttimehours
For example, whilethe American Bar Associ ation concluded that aninitia appearance should ensueno
morethan sx-hoursfollowing awarrantless arres, it nevertheessindicated that such rule should be
suspended during nighttime hours. The commentary to the ABA’ sstandard points out theinherent
difficulties faced by this Court when it promulgated Rule 1(b):

Making [judiad] officersavallable can posedifficult problemsfor

sparsdly populated jurisdictions. This sandard attemptsto guaranteethe

accusad' sright to aprompt presentment while Smultaneoudy recognizing

thepracticd imposshility of mekingjudicd officersavailabletwenty-four

hours per day in every jurisdiction. The standard therefore does not
requirethet judicia officersbe made available during nighttime hours or

ZABA Standard for Criminal Justice 10-4.1 provides:

Unlessthe accusad isreleased on citation or in some other [awful
manner, the accused should be taken before ajudicia officer without
unnecessary delay. Except during nighttime hours, every accused
should be presented no later than [9X] hours after arest. Judicid officers
should bereadily availableto conduct first appearanceswithinthetime
limits established by thisstandard. Under no circumstances should the
accused’ sfirst appearance beddayed in order to conduct in-custody
interrogation or other in-custody investigation. An accused who is not
promptly presented shall be entitled to immediate release.

2 ABA Standardsfor Criminal Justios, Standard 10-4.1, a 10-43 (2d ed. 1986 Supp.) (emphasis added).
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that the Sx-hour rule gpply in caseswhen it would require presentment

during thesehours. Somelarge, urban jurisdictionshave experimented

with night courts, and others should be encouraged to do s0. But where

night courts are not feasible, the police may hold an accused arrested at

night without presentment until thefollowing morming. Moreover, evenif

the accused isarrested during the day, the accused may be held until the

next morning if the period of necessary dday extends until the magidtrate

isno longer available.
2 ABA Standardsfor Crimind Justice, Standard 10-4.1, commentary at 10-48 (2d ed. 1986 Supp.). As
suggested by thiscommentary, Rule 1(a) of the Adminidrative Rulesfor the Magistrate Courtsof West
Virginiagivesthesupervisngdrcuit judgein more popul ouscountiesthediscretion to requiremagistrates,

on arotating basis, to be physically present in magistrate court offices outside of normal office hours.

We agree with defendants’ view that “[t]he on-call system [of Rule 1(b)(1)] for the
availability of magidratesduring nighttime and weekend periods Srikesanecessary and reasonablebdance
between the many demands placed upon the magistrate courts and the avail able personnd under the
datutory schemedesigned by the Legidature” Thirty-two of West Virginid sfifty-five countieshave but
two magistrates, while another twelve counties have only three such officers. Although the Court
recognizesthat thecurrent schemeof magistrateavail ability obvioudy resultsin somepersonshavingto
gpend saverd hoursawaiting aninitia presentment, we are a so cognizant thet to require magistratesto
respond throughout thenight to every warrantlessarrest, in addition to the other mandatory respongibilities
imposad upon on-cal magidratesby Rule 1(b)(2), would likdly place an unbearabledrain onthe magidrate

court system.

15



TheCourt notes, however, thet theongoing implementation of technol ogiesproviding video
conferencing™ between jails and magistrate courts should reduce delay's caused by the present need to
trangport arrested personsto the courthouse. In the context of the on-call system implemented through
Rule 1(b)(1), such technology should help to reduce thetime lag between when amagidrateisinformed

of arecent arrest, and the time when aresulting initial appearance can be conducted.

V.
CONCLUSION
For thereasons Sated, we answer the certified question in the affirmative, and hold that
Rule 1(b) of the Administrative Rulesfor the Magistrate Courts of West Virginiacomportswith

constitutional requirements.

Certified question answered.

AWest Virginid s court systemisin the process of ingtdling adigital communication networking
technology known as Asynchronous Transfer Mode (“ATM?”), which permitsvoice, dataand video
trangmissonat very high speeds. Initiated aspilot projectsin 1998, the ATM technology hasbeen used
to conduct initia appearance proceedingsbetween the saected courtsand jail sservicing those courts.

Present plans call for this technology to be deployed throughout the state as funding becomes available
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