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SYLLABUSBY THE COURT

1. “A drcuit court'sentry of adeclaratory judgmentisreviewed denova.” Syl. Pt. 3, Cox

v. Amick, 195 W. Va 608, 466 S.E.2d 459 (1995).

2. “W.VaCode 41-3-3[1923] providesthat the harsa law of adevisee or legateewho
dies before the testator take such property asthejoint devisee or legatee would have taken if he had
survived thetedtator, unless adifferent digpogtion thereof be made or required by thewill.” Syl. Pt. 1,

Mrocko v. Wright, 172 W. Va. 616, 309 S.E.2d 115 (1983).

3. “Whereawill ismadeit ispresumed thet the testator intended to dispose of hiswhole
edtate, and such presumption should preval unlessthe contrary shdl plainly gppear.” Syl. Pt. 4, Redllev.

Gamsjager, 151 W. Va. 499, 153 S.E.2d 403 (1967).

4. “Thelaw favorstestacy over intestecy.” Syl. Pt. 8, InreEdaecof Teubert, 171W. Va

226, 298 S.E.2d 456 (1982).



5. Inproviding for distribution of an estate, utilization of the phrase “to the express
exduson of any other person or persons,” inthe albsence of dear and unequivoca expression of intent for
andternaedidribution, isinsufficient to negate the operation of theantilgpse datute, West VirginiaCode

§ 41-3-3 (1997).

Scott, J.



Thisisan gpped by Stephen Kubiczky (hereinafter “ Appdlant”) from aNovember 12,
1999, decison of the Circuit Court of Ohio County infavor of the Appdlees AnnaHarmath Kovacsand
HdenHarmath Latos(hereinafter “ Appdlees’). TheAppdlant maintainsthat thelower court erred by
finding that the Appell ees, great auntsof the Appd lant, wereentitled tothe one-third share of theresduary
edateof Mr. Dick Harmath which had been bequesthed to the A ppellant’ sdeceased grandmother, Mrs.
Mary Harmath Kish. The Appellant contends that West VirginiaCode 41-3-3 (1997)," the antilapse
datute, governstheresolution of thismatter and compe sthecondusionthat the Appdlantisentitied tothe
one-third share of the residuary estatewhich had been bequesthed to his deceased grandmother. We
agreewith thecontentionsof the A ppdlant, reversethe decison of thelower court, and remand thismeatter
for theentry of an order providing that the one-third share of theresduary estatetowhich Mrs. Mary

Harmath Kish would have been entitled shdll passto her issue pursuant to West Virginia Code § 41-3-3.

"West Virginia Code § 41-3-3, the antilapse statute, is entitled “[d]eath of devisee or legatee
before testator” and provides as follows:

If adevisee or legatee die before the testator, or be dead at the
time of making of the will, leaving issue who survive the testator, such
issue shall take the estate devised or bequeathed, as the devisee or
legatee would have done if he had survived the testator, unlessa
different disposition thereof be made or required by the will. And if the
devise or bequest be made to two or more persons jointly, and one or
more of them die without issue, or be dead at the time of the making of
the will, the part of the estate so devised or bequeathed to him or them
shall not go to the other joint devisees or legatees, but shall, in the case
of adevise, descend and passto the heirs at law, and, in the case of a
bequest, go and pass to the personal representative, of the testator, as
if he had died intestate, unless the will otherwise provides.
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. Facts

Mr. Dick Harmath, the Appellant’ sgreat uncle, executed awill on December 12, 1975.
Unmarried and without issue, Mr. Harmath provided in hiswill that al hisdebtswereto bepad, that he
wasto beburiedinacryptin Wheding, Wes Virginia, and that $4,000.00 wasto begivento S. Josgph's
Cathedral for Masses. In apparent complete disposition of the estate, the will also provided as follows:

All thered, resdue and remainder of my edtate, of dl kind and

description and wheresoever Stuate, | give, devise, and bequesath to be

divided equally among my three (3) ssters, Anna Harmath Kovacs

[addressomitted], Mary Harmath Kish [addressomitted], and Helen

Harmath Laitos[address omitted], share and share dike, to the express

exclusion of any other person or persons.

Mrs. Mary Harmath Kish, grandmother of the Appellant, died on November 28, 1988,
leaving the Appellant as her solelined descendant.? Thetestator, Mr. Harmath, died on December 10,
1998. Thewill wasadmitted to probate, and Wesbanco Bank Wheding (here nafter “\Wesbanco™) was
the Executor. Having been advised by counsdl for Wesbanco that hewasnot entitled to hisgrandmother’ s
share of theestate, the Appdlant filed hisproof of clam againg theestate on March 1, 1999, seeking to
recelvethe one-third share of the resduary estate devised and bequesathed to Mrs. Mary Harmath Kish,
pursuant to the provisions of West Virginia s antilapse statute, West VirginiaCode § 41-3-3. The

Appdlant contended thet the testator’ sindusion of the phrase“to the express exdusion of any other person

or persons’ was insufficient to defeat the operation of the antilapse statute.

*Mrs. Kish had two children, Coleman Kish and Helen Kish Kubiczky. Coleman Kish died
without issue in 1984. The Appellant’s mother, Helen Kish Kubiczky, also died in 1984.

2



The Fduciary Commissioner determined that the Appellant should receivetheshareto
which hisgrandmother was entitled, reasoning that the antil gpse satute controlled the disposition of the
edate The Commissoner explained: “Looking at the Testator’ sWill asawhole, your Commissoner does
not believethat thelanguage* totheexpressexcduson of dl others by the Tedtator is* condition precedent’

or a‘different disposition’ to defeat the operation of the anti lapse statute. . . .”

The Appdllant filed adeclaratory judgment action inthelower court and moved for
summary judgment. Thelower court entered an order dated November 12, 1999, denyingthe Appdlant’'s
motion and concluding that the disputed share constituted avoid gift under West VirginiaCode § 41-3-4
(1997)°* and should be digtributed to the Appellessrather thanthe Appellant. Specifically, thelower court

Stated:

*West Virginia Code § 41-3-4, known as the void gift statute, is entitled “[f]ailure of invalidity
of devise or bequest,” and provides as follows:

Unless a contrary intention shall appear by the will, such real or
personal estate, or interest therein, as shall be comprised in any devise
or bequest in such will, which devise or bequest shall fail or be void, or
be otherwise incapable of taking effect, shall, if the estate be real estate,
be included in the residuary devise, or, if the estate be personal estate,
in the residuary bequest, if any residuary devise or bequest be
contained in such will, and, in the absence of such residuary devise or
bequest, shall pass asin case of intestacy. However, when adevise or
bequest shall be included in aresiduary clause of the will, which devise
or bequest shall fail or be void or be otherwise incapable of taking
effect, it shall not pass asin case of intestacy but shall passto the
remaining residuary devisees or legatees or devisee or legatee, if any
there be, in proportion to their respective shares or interests in the
residue.



It isthe opinion of the Court that testator’ s language at the

resduary dauseof hisWill, thet hisresduegoequdly to histhreesgters,

“totheexpressexcluson of any other person or persons’, isaclear and

unambiguous expression of hisintent which permitsonly hissurviving

sistersashisresduary beneficiaries, and constitutes atestamentary

direction which controls the distribution of the resdue of his estate,

Therefore, when hisagter Mary Harmath Kish predeceased him, it caused

the bequest of her residuary share to be incapable of taking effect.

Theseeventsfdl within theprovisonsof West VirginiaCode 41-

3-4which providestha when aresduary bequest isincgpable of taking

effect the bequest passesto theremaining resduary legatees, intermsof

this case - Anna Harmath Kovacs and Helen Harmath Laitos.

TheAppdlant gppeded thelower court’ sdetermination to this Court, contending thet the
phrase*totheexpressexcuson of any other person or persons’ did not condtitutea“ different digposition”
defedting the operation of theantilgpse datute. Such reference, according tothe Appdlant, rdaed tothird
patiesliving a thetimethewill waswritten, such asthose daming to beillegitimate children of the testator
or claiming to have been equitably adopted by the testator, rather than to lineal descendants of a

predeceased sister.

The Appd lant dso emphasizesthetestator’ sfallureto provide an dternate distribution
shouldoneor dl of thessterspredeceasehim. The Appd lant discussesthesignificance of thefact thet the
tegtator, asssed by legd counsd indraftingthewill, did notincludeadause sating thet only thesurviving
gder or sgerswould beentitled to theresduary. Absent somedternate digpostion, the Appdlant argues
that the desth of abeneficiary prior to the degth of the testator triggersthe gpplication of the antilgpse

statute and that the void-gift statute is consequently not implicated.



The Appdlessmantain that the testator evidenced hisintention for an dternate digribution
by excluding dl other personsfrom hiswill. They argue that such an dternate distribution defeatsthe
operation of the antilgpse tatuteand rendersthe gift to the deceased Mrs. Kish void under W. Va Code

8 41-3-4. We disagree.

[I. Standard of Review

Wereview thismatter de novo, pursuant to our typica sandard of review for declaratory
and summary judgment actionsasenunciated in syllabus point three of Cox v. Amick, 195W. Va. 608,
466 S.E.2d 459 (1995), asfollows: “A circuit court'sentry of adeclaratory judgment isreviewed de
novo.” Weexplainedin Cox that “ becausethe purpose of adeclaratory judgment actionistoresolvelega
guestions, acircuit court'sultimateresol utionin adeclaratory judgment actionisreviewed denovo. . . "

Id. at 612, 466 SE.2d at 463. InPoolev. Berkdey County Planning Commission, 200W. Va. 74, 488

S.E.2d 349 (1997), this Court acknowledged that “ both the entry of asummary judgment and the entry

of adeclaratory judgment are reviewed by this Court de novo.” Id. at 77, 488 S.E.2d at 352.

[11. History of Antilapse Statutes

Where an intended devisee predeceasesthetestator of awill, the deviseis consdered
lapsed, based upon theimplied assumption that an intended beneficiary must survivethetestator. At

common law, such lgpsed devisewasether treated asintestate property or wasdistributed among the
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resduary legatees. Smpson v. Piscano, 419 A.2d 1059 (Md. 1980) (citing 1 Jarmin on Wills 438 (8th

ed. London 1951) (1st ed. London 1841-2-3)); Billingdey v. Tongue, 9 Md. 575 (1856); 6 J. Boweand

DouglasH. Parker, Page on Willss50.10 (Rev. ed. 1962). To present such aharsh and presumably
unintended result, legid atures of the United Statesand Grest Britain®in the nineteenth century crafted
Satutes designed to prevent such devisesfrom lgpang. Thee“antilgpss” datutesgenerdly provided that
the property devisad would descend to the issue of the predeceased devisee unlessacontrary interest was

expressed. Hemdey v. Mekim, 87 A. 506 (1913). Such legidative condruction achieved trander of the

legacy tothelegateg'sharsrather than the testator's hairsand prevented intestacy or escheet to the ate.

Mayor & City Council v. White, 56 A.2d 824, 826 (Md. 1948). Through such means, the Satutes

effected “* the probableintention of theaveragetedtaor,’” Inre Edate of Chridian, 652 P.2d 1137 (Haw.

1982 (citing T. Atkinson, Law of Wills 8§ 140, at 779 (2d ed. 1953)).

Whiled| states, except Louisiana, have someverson of an antilgpse datute, theprecise

“According to Simpson, the English antilapse statute, section 33 of the Wills Act of 1837,
provided:

“Where any person, being a child or other issue of the testator to whom
any real or personal estate shall be devised or bequeathed for any

estate or interest not determinable at or before the death of such

person, shall diein the lifetime of the testator leaving issue, and any such
issue of such person shall be living at the time of the death of the
testator, such devise or bequest shall not lapse, but shall take effect asif
the death of such person had happened immediately after the death of
the testator, unless a contrary intention shall appear by the will.”

419 A.2d at 1065 n.3 (quoting 8§ 33 of the Wills Act of 1837).
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language and effect of the Satutes vary greetly from stateto state. A frequently litigated issuein the
antilgpse context focuses upon the manner inwhich atestator who desiresto avoid gpplication of the Satute
must expresssuchintent. Inorder to prevent gpplication of thestatute, courtshave uniformly hedthata
testator must clearly and unequivocally indicate hisintent that the statute not apply. 1n re Edtate of
McCarthy, 126 N.W.2d 357, 361 (lowa 1964). “To defeat the operation of the antil gpose satute, the will
must contain plain and clear language indicating that the testator intended adifferent digpogtion of hisor

her property should anamed beneficiary diefirst.” Jacobsen v. Flathe, 1997 WL 576339, at * 3

(Tenn.Ct.App. 1997); seelnre Edate of Renner, 895 SW.2d 180, 182 (Mo.Ct.App. 1995); Royston
v. Waits, 842 SW.2d 876, 879 (Mo.Ct.App. 1992). “Where awill does not clearly indicate that the
person who medeit intended to disnherit apredecessad legateein favor of asurviving legetes, the antilgose

datuteworksto savethe deceased legategsgift for hisor her heirs” Jacobsen, 1997 WL 576339, a * 3.

In Early v. Bowen, 447 S.E.2d 167 (N.C. Ct. App. 1994) review denied, 454 S.E.2d 249

(N.C. 1995), the North Carolinacourt succinctly stated: “ A testator who desiresto prevent lapse must
expresssuch intent or providefor substitution of another deviseeinlanguage sufficiently clear toindicate
what person or personstestator intended to substitute for the legatee dying in hislifetime; otherwisethe

anti-lapse statute applies.” 1d. at 170.



Courtshave disagread, however, regarding precisdy what languageis sufficient to convey
such contrary intent. If, for example, atestator directly referencesthe antilgpsesatute and expresdy dates
that thegtatuteisnot to begpplied to the devisesin hiswill, such expresson of contrary intent isobvioudy
aufficient to avoid operation of thegtatute. Other expressonsof contrary intent, however, are presented
withlessclarity, and litigation isrequired to determinewhether the specific language sufficesto prevent
operation of the statute. An expressrequirement of survivorship of the devisee or adesignation of an
aternative digpostion if any devisee predeceases the testator have been deemed sufficient to defeat
goplication of thestatute. Seee.g. InreEdaeof Burruss, 394 N.W.2d 466, 468 (Mich. Ct. App.1986)

(bequesting edtate to daughters™ or to the survivor or survivorsof them'); In re Robinson's Will, 236

N.Y.S.2d 293, 295 (N.Y . Sur. Ct.1963) (bequesting etateto brothersand ssters™ or to the survivor or
aurvivorsof them'™); InreEdateof Farris, 865 P.2d 1275, 1278 (Okl. Ct. App.1993) (bequesting estate

to brothers and sisters "’ or to survivor[g] of them’'").

Throughout the devel opment of slandards surrounding the gpplication of antilgpse Satutes,
severd congdent prindpleshaveemerged. Primary among theseisthe presumption of testator knowledge
regarding the exigence and operation of theantilgosesatute. In andyzing the particular language utilized
by the testator, courts have generaly gpplied apresumption that the testator wasaware of the exisence
and operation of theantil gpse atute and that he drafted thewill in accordance with such understanding.

Martinv. Summers, 655 N.E.2d 424 (Ohio Ct. App. 1995). InInreEgate of Ricklefs, 508 P.2d 866

(Kan. 1973), the Kansas court reasoned:

Lawyersand testatorsof thestate should be ableto rely with confidence
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upon rulesof property in preparing and executing wills, and beassured the
intent of the testator asexpressed thereinwill be carried out, ingtead of a
will being made the indrument of introducing avague discretionary lav
formed upon the occad on fromthe dircumstances, to which no precedent
can be applied, and from which no rule can be deduced.

Id. at 873.

Courtshavedso uniformly recognized the necessity of broad and liberal construction of
the antilapse datutes. Inlnre Edate of Braun, 126 N.W.2d 318 (lowaCt. App. 1964), for instance, the
lowa court reasoned thet the antilgpse datute "was enacted to preserve the devise for those who would
presumably have enjoyed itsbenefits had the deceasad devisee survived thetestator and died immediately
thereafter.” Id. a 320. Toachievethat purpose, thelowacourt provided the statute abroad and liberd

condruction. 1d. Seedso Brundigev. Alexander, 547 SW.2d 232, 234 (Tenn. 1976). Thecompulson

toward broad and liberd congructionwassummarized asfollowsinlnreEsaeof Kerr v. Hal, 433 F.2d

479 (D.C. Cir. 1970):



Asanexpedient tomitigatetherigorsof commonlaw doctring, the
antilgpse datute isto beinterpreted liberdly with aview to atanment of
Itsbeneficent objective. To render the statuteinoperative, apurpose
incongstent with thet objective must fairly appear, and from theterms of
the will itself.

Id. at 483 (footnotes omitted).

IV. Burden of Proof

In presenting arguments regarding whether the antilgpse datuteis goplicableto aparticular
factud scenario, courts have d o placed the burden of demondirating that the antilgpse Satute should not
operate upon the party contending thet it isingpplicable. Doubtsareresolvedinfavor of norma operation
of thegatute, asliberdly condrued. 1nreEdate of Niehenke, 791 P.2d 562, 564 (Wash. Ct. App. 1990),

af'd, 818 P.2d 1324 (Wash 1991). See Nicholsonv. Fritz, 109 N.W.2d 226, 227 (lowa 1961) (“The

burden was upon plaintiffsto show the* contrary intent’” daimed by them.”); Fischer v. Mills 85 N.w.2d

533, 537 (lowa 1957) (holding “when alitigant depends upon the contrary intention dlause.. . . theburden

of proof restsupon such party totheaction.”); Benz v. Paulson, 70 N.W.2d 570, 574 (lowa 1955) (“The
burden was upon the appellant to show from theterms of thewill a'contrary intent’; that is, that the

anti-lapse statute did not apply.’”).

V. West Virginia Antilapse Statute
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Theantilgose gatute adopted by thelegidature of thisstate, West VirginiaCode § 41-3-3,

wasdiscussed by thisCourtin Mrocko v. Wright, 172 W. Va 616, 309 S.E.2d 115 (1983). InMrocko,

thetestator |eft al her property to her husband, her Sster Mrs. Tomich, and her sster Mrs. Wright. The
testator provided thet her two Sgters, on ashare and share dike basis, were to receive certain specified
devises. Id. a 617,309 SE.2d a 116. The particular provison of thewill relevant to the operation of
the antilgpse gatute and determined to condtitute acontrary intention negating theeffect of the antilapse
datute provided asfollows. “* Thisis providing thet dl named areliving at my death.’” Id. at 617, 309

S.E.2d at 117. Thetestator’s husband and her sister Mrs. Tomich predeceased her. 1d.

Thelower court heldin Mrocko that Mrs. Wright, asthe solesurviving siter, wasthe

beneficiary under thewill. The gppellantscontended on gpped that theantil gpse Satute entitled them to
one-hdf of theresduary edate. Id. at 618,309 SE.2dat 117. ThisCourt affirmed the determination of
thelower court, finding that the testator’ s provison, “‘ Thisis providing that dl named areliving at my
Oesth’” gppliedtod| of thenamed bendfidariesinthewill. 1d. Thiswasin essenceasurvivorship dause
cregtinga”“different digpogtion” negating thegpplication of theantilgosesatute. Becausethebequest was
not saved by the antil apse satute, thevoid gift Satute wasinvoked, and thefailed devisewas added to the
resduary estate which permitted Mrs. Wright to recaivethe entire estate under theresduary dause. 1d.

at 619, 309 SE.2d at 118.

The case aubjudice differsmarkedly from Mrocko. Thetestator in Mrocko included an
expresssurvivorship requirement inthe provisondeviang to the bendfidaries” providing thet dl named are
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livingat my death.” 1d. &t 617,309 SE.2d a 117. Thewill under scrutiny inthe present case containsno
such provision; nor doesit contain any aternate disposition of the portion of the estate which wasto be

given to Mrs. Mary Harmath Kish.

Kdlerv. Kdler, 169 W. Va 372, 287 SE.2d 508 (1982), isdso illuminating asto the
incorporation of anexpressaternatedidribution provisoninatrugt. InKdler, thisCourt encountereda
scenario inwhich atestator had willed hisproperty in equd sharesto hiseight children. The testator hed
aso provided a spendthrift trust for the share of one of the children and expresdy provided that on the
desth of thet child hisshare should go to the other surviving children, dl named individudly intheresduary
clause. Specificaly, the testator provided:

| further direct that should George W. Kédler diewhilethesad trust fund

isinexigencetha thesad Truseeshdl pay hisfunerd expensesfrom sad

fund and any baanceremainingin said trugt fund to passoutright to such

of thebrothersand ssters of said George W. Kdler asarethenliving,
share and share alike.

Id. at 374, 287 S.E.2d at 509.

The child for whom the spendithrift trust had been creeted predeceasad thetestator. This
Court, andyzing the antilgpse Satute, cond uded that the deceasad child' sshare should passto thesurviving
children. While*[t]hetrust provisonsof thewill had no specific gpplication[,]” becausethechild for whom
the trust had been created had predeceased the testator, this Court found that the

trust provisonsof thewill expressed agenerd intent thet the brothersand
ggerssurviving George W. Keller would takehisshare. Itisclear that
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hed thetrugt been in exigence after the degth of thetestator, such brothers
and sgters, rather than the appdl lants, would have taken George W.
Keller's share.
169 W. Va at 381, 287 S.E.2d a 513. Based upon the obvioudy intended dternate distribution, the

antilgpse gatute did not gpply to trandfer the digputed shareto George W. Kdler' slined descendants. Id.

Wedso adhereto thefirmly esablished legd presumption agand intestacy. Weexplaned

in Cowherdv. Heming, 84 W. Va 227, 100 SE. 84 (1919) that “[t]he presumptionisthat when atestator

makesawill heintendsto digpose of hiswhole estate, and if possble thewill should be so interpreted as
to avoid total or partial intestacy.” 1d. at 231, 100 S.E. at 86. In syllabus point four of Rastlev.
Gamgager, 151 W. Va 499, 153 SE.2d 403 (1967), this Court explained: “Whereawill ismadeit is
presumed that the testator intended to digpose of hiswhole estate, and such presumption should prevall
unlessthecontrary shdl plainly gopear.” Insyllabuspoint eght of Inre Teubert'sEdate, 171 W. Va 226,

298 S.E.2d 456 (1982), this Court succinctly stated the “[t]he law favors testacy over intestacy.”

Thepresumption againd intestecy isquite Sgnificant inthe present case. If thisCourt were
to adopt the reasoning of the Appelleesand carry that argument to itslogica conclusion, eschedt to the
gatewould haveresultedif dl three resduary beneficiaries hed predeceasad thetedtator. |n other words,
insuch event, if thelanguage utilizedinthewill, “to theexpressexdusion of any other person or persons,”
wereinterpreted to congtitute sufficient intent of a“ different digpogtion” and thereby deemed to negatethe
operation of the antilgpse datute, escheet to the state would have been the result - aresult which would

violate all established principles of testamentary interpretation. See W. Va Code § 41-3-3.
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This Court summarized theeffect of the antilapse tatutein syllabus point one of Mrocko,
asfollows. “W.Va.Code41-3-3[1923] providesthat the heirsat law of adevisee or legateewho dies
beforethetestator take such property asthejoint devisee or legateewould havetaken if hehad survived
the testator, unlessadifferent digpogtion thereof be made or required by thewill.” Asestablished by the
principal casssinterpreting antilgpseissues throughout the nation, the burden of proving thet a*“ different
dispogtion” was“madeor required by thewill” must be upon that party urging theinapplicability of the
antilgpsedaute. Suchintentionfor adifferent digoostion must beexpressad dearly and unequivocdly by

the testator, and the antilapse statute is to be granted broad and liberal construction.

If theintention of thetestator in the present case had been to bequeeth ashare of hisetate
toonly hissgtersliving a thetime of hisdesth, he should have expressedit.> Thewill asdrafted, however,
did not require survivorship; nor did it include an aternate distribution which expressed any intent to

exclude descendants of a predeceased beneficiary.

Premisad upon thebroad interpretation of the antil gpse satute, the presumption thet the
testator wasaware of theworkings of the antilgpse gatute when the will waswritten, and the necessity for
clear and unambiguous assartion of an dternateintent in order to defest the antil gpse Satute, we find that

the antilgpse datute gpplies and that the one-third shareto whichMrs. Mary Harmath Kish would have

*Asin In re Smith's Estate, 127 A. 218 (N.J. Eqg. 1925), the will could have provided, “‘in
case at the time of my decease either of my sisters as aforesaid should not be living then it ismy will ar
| do hereby give the whole of my estate to the one surviving.”” Id.
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been entitled shdl passto her issue. In providing for didribution of an edtate, utilization of the phrase“to
the expressexcluson of any other person or persons,” in the absence of dear and unequivocd expresson
of intent for an dternate digribution, isinsufficient to negate the operation of the antilgpse Satute, West
VirginiaCode 8 41-3-3. Weconsequently reversethe determination of thelower court and remand this

matter for the entry of an order in accord with this opinion.

Reversed and Remanded with Directions
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