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The Opinion of the Court was delivered PER CURIAM.
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SYLLABUSBY THE COURT

1. “A drcuit court'sentry of summary judgmentisreviewveddenovo.” Syl. Pt. 1, Panter

v. Peavy, 192 W. Va. 189, 451 S.E.2d 755 (1994).

2.“** A mationfor summary judgment should begranted only whenitisdear that thereis
no genuineissue of fact to betried and inquiry concerning thefactsisnot desrableto darify the goplication

of thelaw.” SyllabusPoint 3, Aetna Caaudty & Surety Co. v. Federd Insurance Co. of New York, 148

W.Va 160, 133SE.2d 770 (1963)." SyllabusPoint 1, Andrick v. Town of Buckhannon, 187 W. Va

706,421 SE.2d 247 (1992).” Syl. Pt. 1, Williamsv. Precison Cail, Inc., 194 W. Va 52,459 SE.2d

329 (1995).

3. “Summary judgment isgppropriateif, fromthetotdity of theevidence presented, the
record could not lead arationd trier of fact tofind for the nonmoving party, such aswherethenonmoving
party hasfailed to make asufficient showing on an essentia dement of the casethat it hasthe burdento

prove.” Syl. Pt. 2, Williamsv. Precision Cail. Inc., 194 W. Va. 52, 459 S.E.2d 329 (1995).

4. “If themoving party makesaproperly supported maotion for summeary judgment and can
show by afirmative evidencethat thereisno genuineissue of amaterid fact, the burden of production shifts
to the nonmoving party who must ether (1) rehabilitate the evidence atacked by themoving party, (2)

produceadditiona evidence showing theexistence of agenuineissuefor trid, or (3) submit an affidavit



explaning why further discovery isnecessary asprovided in Rule 56(f) of theWest VirginiaRulesof Civil

Procedure.” Syl. Pt. 3, Williams v. Precision Cail, Inc., 194 W. Va. 52, 459 S.E.2d 329 (1995).

5. “Summary judgment isgppropriatewherethe record taken asawhole could not leed
ardiond trier of fact tofind for the nonmoving party, such aswherethe nonmoving party hesfailed tomeke
asuffident showing on an essential dement of the casethat it hasthe burdento prove” Syl. Pt. 4, Painter

v. Peavy, 192 W. Va. 189, 451 S.E.2d 755 (1994).

6. “Theburdenisupon the plaintiff to etablish aprimafade case of negligenceagaing the
defendant in order towarrant jury condderation but suich showing may bemade by drcumdantial aswell

asdirect evidence.” Syl. . 2, Smithv. Edward M. Rude Carrier Corp., 151 W. Va 322,151 SE.2d

738 (1966).

7. “A primafade case of actionable negligenceisthat sate of factswhich will support a
jury finding thet the defendant was guilty of negligencewhichwasthe proximeate causeof plantiff'sinjuries
thatis, itisacasetha hasprocesded upon sufficient proof to thetagewhereit must be submittedto ajury

and not decided againg the plaintiff asamaiter of law.” Syl. Pt. 6, Marrisv. City of Wheding, 140 W.

Va. 78, 82 S.E.2d 536 (1954).

9. “*“*“Tobeactionable, negligencemust bethe proximeate cause of theinjury complained

of and must be such asmight have been reasonably expected to produceaninjury.” Syl. Pt. 3, Hartley v.



Crede, 140W. Va 133,82 SE.2d 672 (1954).” Syllabus Point 4, Haddox v. Suburban L anes, Inc., 176

W. Va 744,349 SE.2d 910 (1986)." Syllabus Point 11, Andersonv. Moulder, 183W. Va 77, 394

S.E.2d 61 (1990).” Syl. Pt. 1, Wehner v. Weinstein, 191 W. Va. 149, 444 S.E.2d 27 (1994).

10. “*Theproximatecauseof aninjury isthelagt negligent act contributing thereto, without

which suchinjury would not haveresulted.” Pt. 2, syllabus, Webbv. Seder, 135W. Va 341[, 63 SE.2d

65 (1950)].” Syl. Pt. 3, Smith v. Penn Line Service, Inc., 145 W. Va 1, 113 S.E.2d 505 (1960).

11. “Whether awitnessisqualified to Sate an opinionisamatter which retswithinthe
discretion of thetrid court and itsruling on that point will not ordinarily bedisturbed unlessit clearly

appearsthat itsdiscretion hasbeen abused.” Syl. Pt. 5, Overtonv. Fidds, 145W. Va 797, 117 SE.2d

598 (1960).

12. “Under Rule406 of theWes VirginaRulesof Evidence, evidence of aperson'shabit
must be shown to bearegularly repeated regponseto Smilar factud stuations. Thetrusworthinessof habit
evidenceliesinitsregularity, such that the act or responseis shown to bedmost semiautometic.” Syl. Pt

14, Rodgersv. Rodgers, 184 W. Va. 82, 399 S.E.2d 664 (1990).




Per Curiam:

Crysd Kay Brady (hereinafter “ Appdlant”), Adminidratrix of the Edate of Joseph M.
Payne, gppedsafind order of the Circuit Court of Kanawha County granting summary judgment to Dedls
onWheds Inc., CarlosHodge and Edwin Stratton, Harley Blankenshipand E. Lucille Curry (hereinafter
“Appdless’) inawrongful deathaction. The A ppd lant contendsthat summary judgment wasingopropriate
and that genuineissuesof materid fact exist. Weaffirm thedecison of thelower court granting summeary

judgment.

. Facts



OnJduly 15, 1996, Joseph M. Payne (hereinafter “Mr. Payne’ or “decedent”) traded a
motorcycle and various accessoriesfor a1980 Ford Mustang. He conducted thistrade at Dealson
Whedls, aused car dedlershiplocated in St. Albans, West Virginia. AppeleeMr. Edwin Strattonisthe
principa owner of Dealson Whedsand Appellee Mr. Carlos Hodge was abusiness associate of Mr.

Stratton.

Prior tothetrade, the M ugtang hed dlegedly beendriven extensvdy by Mr. Danny Carrall,
afriend and employes of Mr. Stratton. Mr. Carroll testified that he had driven thevehidle prior tothesde
to Mr. Payne and that he had not experienced any difficulties with the performance of the vehicle.
Additiondly, the car’ sprior owners, Lucille Curry and Harley Blankenship, both testified thet the car,
including the brake system, functioned properly when they traded the Mustang to Dedls on Whedls

approximately four months before Mr. Payne obtained the vehicle.

Witnessestedtified that on July 15, 1996, Mr. Payne obtained the vehicle, droveit ashort
distance, and then | eft the highway to purchase gasoline, an exercise which required braking power to
complete. Acoording towitnesstestimony, Mr. Paynethen exited the gasstation and began traveling esst
onWest Main Stretin St Albans, West Virginia. Mr. Payneshortly thereafter suffered afatd accident
ashedtempted to negotiateacurveinthercad whiletraveling a ahigh rate of peed. Witnessesobserved
the Mustang veer off the road and reenter the road directly into the path of a Chevy Blazer driven by
Robert F. Allison. Mr. Paynewasgected fromthecar. The Mustang then careened into apickup truck

driven by Billy Joe Gooddl, traveling west behind Mr. Allison’sblazer. Mr. Payne never regained
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consciousness and died shortly thereafter.

OnJanuary 13, 1997, Mr. Payne' smother, Appdllart Crystal Kay Brady, filed acomplaint
againg Dedlson Wheds, Inc., Carlos Hodge, Edwin Stratton, Harley Blankenship, and Lucille Curry
dleging that the accident was caused by defectsin the 1980 Ford Mustang driven by the decedent and that
the Appdlesswerenegligent infalling to discover and repair the dlegedly defectivebrakes. The Appdlant
introduced the depogition testimony of acartified automobile mechanic, Mr. David H. Sanson. Mr. Senson
had ass sted at the scene of the accident with the removal of the vehiclesfrom theroadway. Hedso
examined the Mustang approximately two and one-half monthsafter the accident and opined that the
brakeswere defective, dueto leskage of brakefluid. Mr. Sanson testified that the brake fluid had been
lesking out the reer | eft brake and that therewas not any brakefluid inthemadter cylinder. The Appdlant
contended that Mr. Payne consequently had no way of reducing the speed of the automobile ashe
goproached thecurve. Therewere no witnessesregarding brakelightsor other arcumstanceswhichwould

indicate that Mr. Payne attempted to apply the brakes.

The Appdleesmaintained that the accident was caused by theexcessverate of speed at
which the decedent wastraveling and the decedent’ sinability to control the vehicleinthecurve. An
acadent recondruction peddig, Mr. Danid R. Aemi, testified on behdf of the Appelless maintaining that
thefatd accident was caused by theexcessverate of speed, cdculated a gpproximately sixty-onemiles
per hour inathirty-five mile-per-hour zone. Mr. Aerni found no evidence that the decedent attempted to

apply the brakes during the accident or that faulty brakes contributed in any manner to theacadent. The
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Appd lant offered no evidenceto chalengetheaccuracy of Mr. Aerni’ srecongtruction or hiscalculation

that the decedent was traveling in excess of sixty miles per hour at the moment of impact.

OnJduly 15, 1998, Robert and Kathryn Allison filed acomplaint against DedsonWheds
Inc., CarlosHodge, Edwin Stratton, Harley Blankenship, Lucille Curry, and the Estate of Mr. Payne,
contending that the alegedly defective braking mechanism and Mr. Payne snegligent operation of the
vehicle caused or contributed to theaccident. Thetwo suitswere consolidated. On Augudt 31, 1998, the
Appdlessfiled amation for summary judgment, dleging thet no genuineissuesof maerid fact exised and
that the Appelleeswere entitled to judgment asamatter of law. The Appellees maintained that the
Appdlant had offered no admissible evidence that the decedent attempted to gpply the brakes during the
accident, no evidenceto contradiict the Appellees recondruction expert, and no evidencethat the accident

was caused by any alleged defect in the braking system of the automobile.

Inregponsetothe Appdless mation for summary judgment, the Appd lant submitted three
affidavitsattempting to establish that the decedent had a* habit” of gpplying hisbrakesinan gppropriate
fashion and avoiding accidents. The Appd lants attempted to justify theintroduction of such “habit”
evidence under Rule 406 of the West Virginia Rules of Evidence, providing as follows:

Evidence of the habit of aperson or of theroutine practice of an
organization, whether corroborated or not and regardless of the presence
of eyewitnesses, isrelevant to prove that the conduct of the person or

organization on aparticular occason wasin conformity with the habit or
routine practice.



Subsequent to a September 18, 1998, hearing onthemation for summeary judgment, the

lower court, by order entered July 14, 1999, found that the Appellant had:
failed to make asufficient showing on theissue of proximate cause, a
necessary dement of thedaim, establishingacausa rd aionship between
the alleged defect with the vehicleand the accident at issuein thiscase.
Whiletheplaintiffsalleged thet the subject 1980 Ford Mustang contained
defective brakes, they have offered no credible or competent evidence
that thealegedly defectivebrakes, evenif the condition existed, werethe
proximate cause of the accident. Asaresult, the defendants are entitled
to summary judgment, as a matter of law.

The lower court further concluded that:
therecord, when reviewed asawhole, in thelight most favorableto the
plantiffs, doesnot present agenuineissue of materid fact with respect to
the aleged defect in the vehicle and the cause of the accident asthe

plaintiffshavefiled to present competent and qualified expert and lay
testimony on thisissue.

The Allisons have not appealed the summary judgment.

[1. Summary Judgment and Standard of Review

In syllabus point one of Painter v. Peavy, 192 W. Va 189, 451 SE.2d 755 (1994), this
Court explained thet “[d] drcuit court’ sentry of summary judgment isrevieveddenovo.” Pursuant toRule
56 of the West Virginia Rules of Civil Procedure, summary judgment is proper where the record
demondrates"that thereisno genuineissue asto any materid fact and that the moving party isentitled to

ajudgment asamatter of law." Asthis Court obsarved in syllabus point one of Williamsv. Precison Caill,




Inc., 194 W. Va. 52, 459 S.E.2d 329 (1995):

“* A motionfor summary judgment should begranted only when
itisclear that thereisno genuineissue of fact to betried and inquiry
concerning thefactsis not desrableto darify the gpplication of thelaw.’
SyllabusPoint 3, Aetna Casudty & Surety Co. v. Federd Insurance Co.
of New York, 148 W. Va 160, 133 SE.2d 770 (1963).” SyllabusPoint
1, Andrick v. Town of Buckhannon, 187 W. Va. 706, 421 SEE.2d 247
(1992).

In syllabus point two of Williams, this Court continued:

Summary judgment is appropriateif, from the totdity of the
evidence presented, therecord could not leed arationd trier of fact tofind
for the nonmoving party, such aswhere the nonmoving party hesfaled to
mekeasufficent showing onan essantid dement of thecasethat it hasthe
burden to prove.

In syllabus point three of Williams, this Court explained the burden of a party againg whom summary

judgment is sought, as follows:

If the moving party makes aproperly supported motion for
summary judgment and can show by affirmativeevidencethat thereisno
genuineissue of amaterid fact, the burden of production shiftsto the
nonmoving party who must ether (1) rehabilitate the evidence attacked by
the moving party, (2) produce additiond evidence showing theexistence
of agenuineisuefor trid, or (3) submit an affidavit explainingwhy further
discovery isnecessary as provided in Rule 56(f) of the West Virginia
Rules of Civil Procedure.

InGoochv. West VirginiaDepartment of Public Safety, 195W. Va 357, 465 SE.2d 628

(1995), weexplained that “[t]o meat itshurden, the nonmoving party mus offer ‘ morethenamere” sintilla

of evidence’ and must produce evidence sufficient for areasonablejury to findinanon-moving party’ s



favor.”” Id. a 365, 465 S.E.2d a 636 (quoting, in part, Anderson v. Liberty Lobby, Inc., 477 U. S. 242,

252 (1986)). A non-moving party “cannot create a genuine issue of materia fact through amere
speculation or the building of oneinferenceupon ancther.” Bedev. Hardy, 769 F.2d 213, 214 (4th Cir.

1985). Insyllabuspoint four of Painter, we acknowledged the necessity of asufficient showing of an

essential element of the plaintiff’s burden of proof, as follows:

Summary judgment isappropriate wheretherecord taken asa
wholecould not leed arationd trier of fact tofind for the nonmoving party,
suchaswherethenonmoving party hasfaled to mekeasuffident showing
on an essential element of the case that it has the burden to prove.

192 W. Va. a 190, 451 S.E.2d at 756, syl. pt. 4.

[11. Establishment of Prima Facie Case of Negligence

Whilethis Court has cons stently maintained that resolution of disputed factud mettersis

afunction of thejury,* we have also stated that the initial burden to establish aprimafacie case of

negligenceisupontheplaintiff. Insyllabuspoint two of Smith v. Edward M. Rude Carrier Corp., 151 W.

Va 322,151 SE.2d 738(1966), thisCourt explained that “[t]he burdenisupon the plaintiff to establish
aprimafacie case of negligence against the defendant in order to warrant jury consideration but such

showing may be made by circumstantial as well as direct evidence.”

'Sartin ex rel. Sartin v. Evans, 186 W. Va. 717, 720, 414 S.E.2d 874, 877 (1991).
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Syllabuspoint sx of Moarrisv. City of Whedling, 140W. Va 78, 82 SE.2d 536 (1954),

provides the definition of a“primafacie case,” asfollows:

A primafacie case of actionable negligenceisthat sate of facts
whichwill support ajury finding thet the defendent was guilty of negligence
which wasthe proximate cause of plaintiff'sinjuries that is itisacasethat
has proceeded upon sufficient proof to the stage where it must be
submitted to ajury and not decided againg the plantiff asametter of law.

Seedso Syl. Pt. 3, Reed v. Phillips, 192 W. Va 392 452 S.E.2d 708 (1994); Syl. Pt. 3, Anderson v.

Moulder, 183W. Va. 77, 394 S.E.2d 61 (1990); Syl. Pt. 2, Spurlinv. Nardo, 145W. Va 408, 114

S.E.2d 913 (1960).

Inthe present case, thelower court found thet the Appellant had failed to etablishaprima
facie case of negligence snce the eement of proximate cause had not been sufficiently established by

credibleevidence. In syllabus point one of Wehner v. Weindein, 191 W. Va. 149, 444 SE.2d 27 (1994),

this Court explained:

“““To beactionable, negligence must bethe proximate cause of
theinjury complaned of and must be such asmight have been ressonably
expected to produceaninjury.” Syl. Pt. 3, Hatley v. Crede, 140 W. Va
133,82 S.E.2d672(1954)." Syllabus Point 4, Haddox v. Suburban
Lanes, Inc., 176 W. Va. 744, 349 SE.2d 910 (1986).” Syllabus Point
11, Anderson v. Moulder, 183 W. Va. 77, 394 S.E.2d 61 (1990).

Seeas0Bdlomy v. United States, 888 F.Supp. 760, 766 (S.D. W.Va. 1995). Insyllabuspoint three

of Smithv. Penn Line Service, Inc., 145W. Va 1, 113 S.E.2d 505 (1960), this Court explained that
“*[t|heproximate causeof aninjury isthelast negligent act contributing thereto, without which suchinjury
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would not haveresulted.” Pt. 2, syllabus, Webb v. Sesder, 135W. Va 341], 63 S.E.2d 65 (1950)].”

Wehave acknowledged that proximatecauseisan “dagtic and mysticd term that ismeaninglessunlessit

is applied to the facts of a particular case.” 145 W. Va. at 33, 113 S.E.2d at 522-23.

In gpplying the conogpt of proximete causeto thisparticular case, thelower court examined
the two avenuesthrough which the A ppellant attempted to establish proximeate cause and aprimafacie case
of negligence: thedeposition testimony regarding the alegedly defective brakesand the habit testimony
regarding the decedent’ saleged habit of gpplying hisbrakesappropriately. Inbothinstances, thelower
court concluded thet the evidence sought to beintroduced did not condtitute credible evidence of proximate
causenecessary to establish aprimafacie case of negligence. Thelower court determined, inthewords

of Gentry v. Mangum, 195W. Va 512, 466 SE.2d 171 (1995), that there were Smply no “issuesto be

tried” Id.at___, 466 SE2dat .2

With regard to the Appdlant’ sattempt to utilize depodition testimony of Mr. Sansonto
egtablish proximate cause, thelower court found an absence of rdigbility in Mr. Sanson’ stestimony. In

syllabuspoint five of Overtonv. Fedds, 145W. Va 797, 117 SE.2d 598 (1960), this Court explained:

“Whether awitnessisqudified to Sate an opinion isameaiter which restswithin the discretion of thetrid

court and itsruling on that point will not ordinarily bedisturbed unlessit dearly gppearsthat itsdiscretion

In Gentry, this Court explained that “[o]n a motion for summary judgment . . . acircuit court
cannot try issues of fact; it can only determine whether there areissuesto betried.” 195W. Va. at
519, 466 S.E.2d at 178.



hasbeen abused.” Seeadso Syl. Pt. 12, Board of Education v. Zando, Martin & Milstead Inc., 182 W.

Va 597,390 SE.2d 796 (1990); Syl. Pt. 4, Hall v. Nello Teer Co., 157 W. Va 582, 203 SE.2d 145

(1974). InGentry, we explained that “[d]eterminations of whether awitnessis sufficiently qudified to
testify asan expert on agiven subject and whether suich expert testimony would be hel pful to thetrier of
fact are committed to the sound discretion of thetrid court. A trid court'sruling in this sphere should be
upheld unlessmanifestly erroneous.” 1d. at 240, 342 S.E.2d a 206 (quoting 195 W. Va. at 519, 466

SE.2d a 178).

Judtice Cleckley, writing for themgority, cautioned this Court that "[€]videncewhichisno

more than speculation isnot admissbleunder Rule 702" Satev. LaRock, 196 W. Va 294, 307, 470

SE.2d 613, 626 (1996).* Thevehidein question had been stored in alot subsequent to the accident and,
acoording to Satements made by Appdlant’ scounsd a ord argument of thiscase, had been moved severd
timeswith aforklift. Mr. Sanson’sexamination of the vehicle occurred gpproximately two and one-half
months subsequent to the accident.* Therdiability of testimony regarding such questionably preserved
evidenceand theahility of thewitnessto arrive a any conclusion concerning the condition of thebrakes

iImmediately prior to the accident was seriously questioned by the Appellees. The vehiclewas not

*Rule 702 of the West Virginia Rules of Evidence provides that “[i]f scientific, technical, or
other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fac
in issue, awitness qualified as an expert by knowledge, skill, experience, training, or education may
testify thereto in the form of an opinion or otherwise.”

*“In the deposition, the parties were unable to ascertain the precise date of the examination of
the vehicle by Mr. Sanson. Further, although a videotape was initially made of the examination of the
vehicle, the videotape was damaged in some manner and was unable to be used.
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safeguarded to presarve the evidence, and it was sulbject to deterioration during sorage. Thelower court
found that the offered testimony wasinadmissble asit would not even tend to prove the condition of the

brakes on this vehicle at the time it was sold to Mr. Payne by the Appellees.

Moreover, asobserved by thelower court, the Appellant had the burden to establish not
only the defect, but to link the defect to the accident by demongtrating that the defect wasthe proximete
causeof theaccident. Asthelower court stated: “[1]t isnot enough for the plaintiffsto Smply introduce
evidencesupporting the proposition that thebrake sysem wasdefective. They mugt also offer evidence
that the dleged brake defect, if one existed, proximately caused the accident and theinjuries at issue
herein.” Weagreewith the determination of thelower court that thetestimony of Mr. Sanson regarding
the dlegedly defective brakeswould not have been admissbleat trid, and wefind that thelower court
properly determined that utilization of that depodition testimony would not establish aprimafacie case of

negligence or an issue of material fact.

The Appd lant aso attempted to establish aprimafacie case of negligence through the
introduction of threeaffidavitsindicating the decedent’ shabit of gpplying hisbrakesgppropriatdy. The
Appdlant submitted theaffidavitsindicating that the decedent was accustomed to driving vehiclesat high
speeds, requiring him to brake appropriately prior to entering a curve.

Commentators on the Federal Rule 406 have noted:

A habit. .. istheperson'sregular practice of meeting aparticular kind of

gtuationwith agpecific type of conduct, such asthe habit of going down
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apaticular garway two darsa atimeor of giving thehand sgnd for a
leftturn or of dighting fromrailway carswhilethey alemoving. Thedoing
of the habitual acts may become semi-automatic. . .. (S)urely any
sensbleman ininvestigating whether X did aparticular act would be
greetly helpedinhisinquiry by evidence asto whether hewasin the habit
of doingit. ... Neverthdess, the judge should possessthe discretion
usud inthisfidd of drcumdantid evidenceto exdudeif the habit isnot
suffidently regular and uniform, or thedrcumgtancessufficiently Smilar to
outweigh the danger, if any, of prejudice or confusion.

E. Cleary, McCormick on Evidence § 195, at 462-63 (3d ed. 1984). In syllabus point fourteen of

Rodgersv. Rodgers, 184 W. Va 82, 399 SE.2d 664 (1990), this Court explained: “Under Rule 406 of

theWes VirginiaRules of Evidence, evidence of aperson's habit must be shown to bearegularly repested
responseto Imilar factua stuaions Thetrusworthinessof habit evidenceliesinitsregularity, such thet

the act or response is shown to be amost semiautomatic.”

Thelower court condudedthat the hebit evidence offered by the Appdlant wasinaufficient
to establish aprimafacie case of negligence or to create agenuineissue of materid fact. Theindividuds
submitting the three affidavits did not witness the accident; nor did they have any knowledge concerning
the decedent’ s ability to handle the Mustang he was operating at thetime of the accident. One of the
individuas submitting an affidavit had never even observed the decedent drivingacar. Theaffidavitsdid
not indicate* aregularly repeated responseto Smilar factud Stuations” asrequired by Rodgers 184 W.
Va a 93-94, 399 SE.2d a 675-76. The affidavits pertained to circumstances very different from that
encountered by the decedent onthe . Albanscity street. Theaffiantshad observed the decedent driving

Jegpsonfarmsand onamotorcycdeon highways. Weagreewith the determination of thelower court thet
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thethree affidavitssubmitted by the A ppdlant wereinsufficent to establish aprimafadie case of negligence

or defeat the Appellee’s motion for summary judgment.
Subsequent to our review of therecord, briefs, and arlguments of counsd, we condudethat
therewereno genuineissuesof materia fact and that summary judgment was appropriate asametter of

law. We therefore affirm the determination of the lower court.

Affirmed.
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