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| concur with the mgority’ srecognition, in Syllabus Point 5, thet the giving of a“ misteke
of judgment” indructioninamedica malpracticecase-- or any case-- isfertileground for jury confusion.
A juror’ sattention should befocused ontheessentiad dementsof theaction: did the defendant doctor owe
theplaintiff aduty of due care, and did the defendant breach that duty”? Thequestion “ did the doctor make
an honest mistake?’ wrongly adds subjectivity to what is supposed to be an objective duty of care.

Theingruction aso suggeststhat alesser duty of careexistsfor medicd providers. While
the averagecitizen can behed liablefor not being careful under the given circumstances, a“ mistake of
judgment” ingtruction impliesthat adoctor’ sconduct could beexcused if thedoctor made an* honest
mistake.” A juror could infer from the ingtruction that adoctor can only be held liable for making a
“dishonest” mistake -- which | guess would mean making amistake and then lying about it -- or for
intentionally harming the patient.

If adriver “honestly” just didn’t seethat astoplight was red because he was adjudting the
radio and drove throughthe light, hitting another car and injuring its occupants, and the driver admitsthet
“whoops, | madeamigake” should we excusethedriver’ scardessness? Should we excusethedriver's
judgment cdl to adjust the radio knob rather than watch theroad? Of coursenot. The driver’s“midiake

of judgment” innot paying attention to traffic Sgnalscannat absolvethedriver for any lidbility. Thissame



ruleshould gpply to themedicd profession. | therefore concur inthemgority opinion’ sreection of the
“mistake of jJudgment” instruction in Syllabus Point 5.

That being said, | dissent to the remainder of the mgjority’ s opinion.

Thejury pand inthis case was composad of saven femdesand eight maes The drcuit
court removed onefemdefor cause. Thedefendant inthiscase exerased his peremptory drikesto remove
five of the remaining Sx women on thejury pand, thereby virtualy guaranteeing andl-mdejury. The
plaintiff correctly characterized this situation as “fishy.”

But themgority opinion focused on our holding in Syllabus Point 1 of Parhamv. Horace
Mann Ins. Co., 200 W.Va. 609, 490 S.E.2d 696 (1997) where we stated that the reasons given by a
party for exercising aperemptory strikemust only be“facialy vaid’ and “need not be persuasive or
plausble” | beievethat thisstatement of law isconditutiondly incorrect. The United States Supreme
Court has spedificaly held that, when examining gender-based juror chalenges, aparty’ s explanation of
ajuror chdlenge“must bebased on ajuror characteritic other than gender, and the proffered explanation
may not bepretextual.” J.E.B.v. Alabamaexrel. T.B., 511 U.S. 127, 145 (1994). In other words,
the reesons given for astrike cannot be apretext for discrimination, and must beplausble. If thereasons
given by aparty regarding adrikeareapretext for gender discrimination, then thetrid judgeshould rgect
theparty’ sexplanation and go nofurther in determining whether “ the opponent of thestrikehascarried his
burden of proving purposeful discrimination.”

“Intentional discrimination on the basis of gender by state actors violates the Equal
Protection Clause, particularly where. . . the discrimination servesto ratify and perpetuate invidious,

archaic, and overbroad stereotypes about therelative abilitiesof men andwomen.” J.E.B., 511 U.S. a
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131. Dismissing afemdejuror becauseit isperceived that “ shewould not beasrong juror” or that she
might not “gain an gppreciation of someof themedical issuesinvolved inthiscass’ gppearstoratify and
perpetuate archaic, overbroad stereotypes about women. Such discrimination in jury selection “causes
harm to the litigants, the community, and the individual jurorswho are wrongfully excluded from
participationinthejudicid process” 511U.S. & 127. | bdlievethat the circuit court, by condoning the
useof pretextual reasonsfor striking jurors, and this Court in sustaining that practice, has upheld
discrimination harmful to the administration of justice in this State.

| dso beievethat the circuit court waswrong in refusing to hold ahearing to determine
whether the jury foreman responded fasely to questions asked during voir dire. Thejury pand was
askedif any juror wasinvolvedin clamsadjustment. Thejury foreman had previoudy worked asan
accident investigator and claims adjuster for UPS, but did not respond to the question.

We held in Syllabus Point 2 of West Virginia Human Rights Comm’n v. Tenpin
Lounge, Inc., 158 W.Va. 349, 211 S.E.2d 349 (1975) that when aparty allegesthat ajuror fasaly
answered amaterid question onvoir dire, and when aparty requestsahearing to determinethetruth or
fagty of thedlegation, “itisreversblearor for thetrid court to refusesuch hearing.” Thisholding isquite
ample-- onceaparty makesan dlegation and requestsahearing, dl thecircuit court needsto doistake
5minutes, takethejuror asdein chambers, and ask thejuror afew questionsto determinewhether fase
statements were made.

Themgority opinion takesthissmpleprocessand cobblesit up by gpparently deciding
that ajuror’ soccupation, or former occupaioninthiscase, isnot a“materid question” duringvoir dire,
Themgority opinion aso readsinto our holdingin Tenpin Loungearequirement of a“factua predicate
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of afdsdy answered materid question” beforeatrid judge must hold ahearing onwhether ajuror fasgy
ansvered amaterid quedion. Thedrcularimpaossihility of thisrequirement isobvious: aparty often cannot
absolutely show aquestion wasfa sely answered without ahearing, and under themgjority’ sreasoning,
cannot get ahearing without showing aquestion wasfasdly answered. (Which, of course, begsthe next
guestion: why is ahearing needed if a party can prove a question was falsely answered?)

Because the compaostion of thejury inthis casewasfundamentaly unfarr, | must dissent
tothemgority opinion. By dlowingthejury foremanto goparently fasdy answer questionsregarding his
occupation -- an occupation thet would havelikely caused the plaintiff to srikehim from thejury -- while
smultaneoudy dlowing thedefendant to strikewomen from thejury pand, the arcuit court tarnished the
jury’ sverdict inthiscase, and impaired theimpartia gppearancethat the court sysem must project in our
democratic sygem. This case should have been reversed and remanded for anew trid -- onewith afair,
constitutionally sound jury.

In conclusion, | concur with the mgority opinion’ srgjection of the specid “ mistake of
judgment” ingructionfor themedica professon. | otherwiserespectfully dissent, becausethepartieswere

deprived of afair, impartial jury.



