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JUSTICE SCOTT delivered the Opinion of the Court.



JUSTICE STARCHER concurs in part and dissents in part and reserves the right to file a
concurring/dissenting Opinion.



SYLLABUSBY THE COURT

1. “Uponandlegationbeforeatrid court thet ajuror fasdy answered amateria question
onvair dire, and wherearequestismadefor ahearing to determinethetruth or falsity of such alegation

itisreversbleerror for thetria court to refuse such hearing.” Syl. Pt. 2, West VirginiaHuman Rights

Comm’'nv. Tenpin Lounge, Inc., 158 W.Va. 349, 211 S.E.2d 349 (1975).

2. “Itisaviolation of the Equa Protection Clause of theFourteenth Amendment to the
Condiitution of the United Statesand artidel 11, section 10, of the Condlitution of West Virginiafor aparty
inaavil actionto purposefully diminatepotentid jurorsfromajury through the use of peremptory srikes

solely upon the basis of gender.” Syl. Pt. 4, Payne v. Gundy, 196 W.Va. 82, 468 S.E.2d 335 (1996).

3. “Toproveavioaionof equd protection, theandyticd framework established inBatson
v. Kentucky, 476 U.S. 79, 106 S.Ct. 1712, 90 L .Ed.2d 69 (1986), involvesthreesteps. Fird, theremust
beaprimafaciecaseof improper discrimination. Second, if aprimafacie caseisshown, thegtriking party
mugt offer aneutral explanation for making thedrike. Third, if aneutral explanationisgiven, thetrid court
must determine whether the opponent of the srike has proved purposeful discrimination. Solong asthe
reasonsgiven in step two arefacialy vaid, the explanation for the strike need not be persuasive or
plausble Thepersuasvenessaf the explanaion doesnot becomerdevant until thethird sSepwhenthetrid
court determines whether the opponent of the strike has carried his burden of proving purposeful

discrimination.” Syl. Pt. 1, Parham v. Horace Mann Ins. Co., 200 W.Va. 609, 490 S.E.2d 696 (1997).




4. “Uponreview, this Court will afford greet weight to atrid court'sfindings asto whether

aperemptory strikewas used to advanceracid or sexud discrimination.” Syl. Pt. 4, Parham v. Horace

Mann Ins. Co., 200 W.Va. 609, 490 S.E.2d 696 (1997).

5. The"migakeof judgment” jury indruction, which this Court first gpproved in Dyev.
Corbin, 59W.Va 266, 53 SE. 147 (1906), wrongly injects subjectivity into an objective sandard of care,
Isargumentativeand mideading, and should nolonger beused toingruct thejury concerning therdevant
standard of careinamedica madpracticeaction. Accordingly, we hereby overrule Dyev. Corbin, 59

W.Va 266, 53 SE 147 (1906), and its progeny, insofar asthose cases gpprovethegiving of a“misteke

of judgment” instruction.



Scott, Justice:

The estate of Jennifer Pleasants, afifteen-year-old who died within ten hours of leaving the
emergency roomof Women and Children’ sHospitd in Charleston, West Virginia, after presenting hersdlf
for trestment with gadritistype symptoms gopedsfrom addfenseverdict. Theassgnmentsof eror upon
which Appdlant rliesincdude (1) thetrid court’ sfallureto permit ahearing onwhether ajuror gavefdse
answersduring voir dire; (2) an equa protection violation resulting from alegations that Appellees
purpossfully diminated femdesfrom thejury pand; (3) animproper verdict form and variousingructiond
errors, and (4) Appellees presentation of cumulativeand unfairly preudicia expert testimony onthe
dandardof careissue. After carefully examining theseissuesin conjunctionwith therecord submitted, we

find no prejudicial error and accordingly, affirm.

|. Factual and Procedural Background
On December 15, 1995, Jennifer Pleasants sought trestment at \WWomen and Children’s
Hospital for savere somach pain. She wastreated by Dr. Daniel Prudich, an employee of Appellee
Alliance Corporation, and discharged within two hours of her arrival after being diagnosed with
gestroenteritis.* Within amatter of hoursof her return home, Jennifer died. Following her death, it was

discovered that Jennifer had arare disease cdled phlegmonous gedritis: Thisdiseese, whichiscaused by

‘Appelant brought suit against both Charleston AreaMedica Center and Alliance Corporation,
but voluntarily dismissed CAMC &fter theverdict. For purposesof thisopinion, wefind it necessary to
sometimesrefer to Appellees, rather than Appellee, because Appellant has couched the assgnments of
error collectively against both Alliance and CAMC.

“In common parlance, this means a stomach virus.
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acolonization of bacteriathat ultimeatdy causesaholein the somech, requirestrestment of antibioticsand

surgical resectioning of the infected areas of the stomach.

Attrid, Appdlessargued that giventherarity of thistype of infection, Dr. Prudich could
not have been expected to makeacorrect diagnosis. According to Appdlant,shedid not base her theory
of malpractice on thefailureto promptly and accurately diagnosetherare disease, but instead on
Appdless faluretokesp Jennifer a the hospita for further obsarvation and adminigtration of intravenous
fluids After ddiberating for threedays, thejury returned adefenseverdict. Appdlant seeksareversd of

thelower court’ sdenid of her mation for anew trid based upon the above-ddinested assgnments of eror.

[1. Discussion
A. Voir Dire
Appd lant contendsthat the lower court committed reversble error by fallingto hold a

hearing on theissueof whether the jury foreman, Leon Clements, falsaly reponded to certain voir dire

Becauseavery limited portion of thetria transcript has been transcribed and submitted to this
Court, we do not have the benefit of afull review of thetrid proceedings. The only portion of thetrid
transcript thet this Court hasbeen provided with indludes sectionspertaining tovoir dire, jury indructions,
and the hearing on the new trial motion.



inquiries. During the course of vair dire, the following questions were asked concerning the jurors
involvement in the insurance business or in claims adjustment:
Q. Anybody dsework for an insuranceindudry, insurance company as
an agent, adjudter, damsperson? Thereareseverd of you dready sad
you did.
Anybody else work for acompany that’ sin the business of
adjusting or clams? Yes, ma am?

JUROR: | work for State Farm Insurance.

Q. Anybody esework for acompany in sdes, adjusting, clams, work
for any insurance company?

JUROR: Isthat past or present?
Q. Present.
Any complaints, anybody in the business of claims, Workers
Compensation or unemployment compensation or work for the government or
work for aprivateindusiry or agency thet resolvesor worksor invesigatesclams
With theexception of thejuror who indicated that sheworked for State Farm, no other jurorsresponded

to these questions.

Onthesecond day of thejury’ sdeliberations,* A ppellant sought ahearing for the purpose

of resolving whether juror Clements had truthfully responded to the above-ddlinested voir dire. After

“Appdlant’ scounsd apparently discovered, intaking with another lawyer, that Mr. Clementshed
distlosedinacasetried oneweek earlier before Judge Kaufmean (Katdarev. L ogan) that hehad previoudy
worked for UPS as an accident investigator.



hearing argumentsof counsdl onthisissue, thelower court denied Appellant’ srequest for ahearing.”

Citing thisCourt' sruling in Wes VirginiaHuman Rights Commisson v. Tenpin Lounge, Inc,, 158 W.Va

349, 211 SE.2d 349(1975), Appe lant maintainsthat the lower court erred in not holding ahearing on

thisissue of voir dire truthfulness.®

In syllabus point two of Tenpin Lounge, we held that: “Upon an dlegation beforeatrid

court that ajuror falsely answered amaterial question onvair dire, and wherearequest ismadefor a

hearing to determinethetruth or fagty of such dlegationitisreversbleerror for thetrid court to refuse
suchhearing.” 1d. a 349-50, 211 SE.2d a 350. Our holdinginTenpin Loungerequiresreversa upon
adenid of therequested hearing only when thereisan dlegation thet ajuror falsely ansvered amaterid
question.” Careful examination of the questionsput to juror Clementsduring voir diredoes not reved that

hetedtified fasgly toany materid question. Becausethequery concerning employment “for acompany in

*Thetrial court indicated, however, that counsel could renew this issue post-trial.

*Thetrid court determined that, rather than interrupting the ddliberations, hewould order the voir
direto betranscribed for purposes of determining whether any falsetestimony had been given by Mr.
Clements. Thetrid court, inrulingon Appdlant’ snew trid motion, commented on how, incontrast tothe
gtuationin Tenpin Lounge, theissueof falsetestimony was notignored. Here, thetrid court noted “there
wasalot of discusson [about] . . . how it wasgoing to be handled” including“anin camerahearing . . . in
chambers, with counsdl present, ontherecord.” Thetrid court further indicated that upon transcription,
Appellant’s voir dire concern proved “harmless’ based on Mr. Clement’ s responses.

Whilethereis no question that aparty’ sfailureto request thetype of hearing envisioned by Tenpin
L ounge preventsthem from raising the issue on apped , the mere request for such ahearing, absent the
necessary factual showing of falsetestimony, doesnot entitleaparty to areversbleerror finding. See
McGlonev. Superior Trucking Co., 178 W.Va. 659, 668, 363 S.E.2d 736, 745 (1987) (stating that
reiance on Tenpin Loungewas migolaced Snce no request for hearing onjuror tesimony wasmede); Sate
v. Banjoman, 178 W.Va 311, 318, 359 S.E.2d 331, 338 (1987) (finding that party, by faling to request
hearing, had failed to preserve objection as to allegedly false voir dire answers).
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sdes, adjudting, clams’ was expresdy limited to present employment, Mr. Clements, aretired UPS
employes, cannot be said to have answered the question untruthfully. Giving Appelant the benefit of the
doubt on theissue of whether Mr. Clements prior employment in the safety department of UPS® even
comeswithin the scope of the question, westill sseno evidence of untruthful testimony given the express
limitation to present employment.® Sincethefactua predicate of afdsdy answered materid questionwas
never established, we concludethat it wasnot reversbleerror for thetrid court to haverefusedtoholda

hearing on thisissue. Seeid. at 349-50, 211 S.E.2d at 350, syl. pt. 2.

B. Gender-Based Juror Exclusion
Both federal and statelaw preclude exclusion of potential jurorsbased on gender

discrimination. See JE.B. v. Alabamaex rd. T.B., 511 U.S. 127 (1994); Syl. Pt. 3, Parham v. Horace

Mann Ins. Co., 200 W.Va. 609, 490 S.E.2d 696 (1997). We heldin syllabus point four of Payne v.
Gundy, 196 W.Va. 82, 468 S.E.2d 335 (1996), that

Itisaviolation of the Equa Protection Clause of the Fourteenth
Amendment to the Condtitution of the United Stiatesand atidel 1, section
10, of the Congtitution of West Virginiafor aparty inacivil actionto
purposefully diminate potentid jurorsfrom ajury through the use of
peremptory strikes solely upon the basis of gender.

#Hisformer employment aspart of management inthe UPS safety department required himto
Investigate an accident and decide whether UPS could charge the driver with an avoidable or an
unavoidable accident. During the fina moments of the hearing on its new tria motion, Appellant
represented that Mr. Clements also investigated claims where there was damage to a package.

°Appdlant’ scounsd could have requested that thetria court expand theinguiry to include past
employment in these fields of employment.



Appdlant mantansthat Appdlesswrongly exduded dl of thefemdeswhowereindudedinthejury pand.
Of thefifteen jurorswho comprised thefind jury group, seven of theseindividuaswerewomen. Oneof
these saven fema eswas struck for cause and of the remaining Sx women, Appe less struck five of these

individuals. Appellant struck the remaining female from the panel.

Inthe semina decison of Batson v. Kentucky, 476 U.S. 79 (1986), the United States

Supreme Court established the framework for determining whether aperemptory strikewas used for a
discriminatory purpose. 1d. a 80. Weadopted thisthree-step processin syllabus point one of Parham:

Toproveavidation of equd protection, the andyticd framework
established in Batson v. Kentucky, 476 U.S. 79, 106 S.Ct. 1712, 90
L.Ed.2d 69 (1986), involvesthree steps. First, there must beaprima
facie case of improper discrimination. Second, if aprimafaciecaseis
shown, the griking party must offer aneutra explanation for meking the
strike. Third, if aneutral explanationisgiven, thetrial court must
determine whether the opponent of the strike has proved purposeful
discrimingtion. Solong asthereasonsgiveningeptwo arefacidly vaid,
theexplanation for the strike need not be persuasive or plausible. The
persuas venessaf theexplanation doesnot becomerdevant until thethird
sepwhenthetrid court determineswhether the opponent of the srike has
carried his burden of proving purposeful discrimination.

200 W.Va at 611, 490 S.E.2d at 698.

Unlikethevoir direissuewherethetria court did not hold the hearing requested by

counsdl, ahearing in conformity with the preceptsof both Batson and Parham washeld. Although the

lower court engaged in therequired three-step process, Appellant urgesthis Court to find that thelower

court dbuseditsdiscretionin ruling thet “ gender wasnot afactor injury sdection and thet al personswere



give[n] afull opportunity to participatein the system regardless of their gender.”* Acknowledging that
Appdless complied with step two of the Batson/Parham test by offering seemingly nondiscriminatory
ressonsfor itssrikes, Appdlant mantainsthet these reesonsare both “fidy” and “ pretextjud].” Appdlant
uggessthat, notwithstanding thefacidly neutral explanations offered, Appelees engaged in purposeful

elimination of jurors based on their gender.

Thereasonsoffered by Appelleesinexplanation of the challenged strikesincluded prior
litigation history; prior juror duty; " follower-typepersondity; 2 socioeconomic reasons; *uncomfortable
eye contact;* and apending mapractice sLit.® This Court made dear in Parham that the striking party’ s

explanaion of thechalenged srikes“ need not be persuasiveor plausble” 200W.Va a 614,490 SE.2d

Thisruling isincluded in the trial court’s order entered on August 2, 1999.

"This particular juror had previoudly found in favor of the prosecution in acriminal case.
According to defense counsd, the prevalling theory isthat thisisindicative of anindividua who might be
more inclined to rule in a plaintiff’s favor.

During the Batson/Parham hearing, counsd indicated that thisjuror was struck based on thefact
that her employment as a“cashier at Big Lots’ indicated that “she would not be a strong juror.”

With regard to onejuror, the concern expressed wasthat Since shewas unemployed and had a
hushand employed asa“blue collar” worker, shemight not “gain an gopreciation of someof themedica
Issues involved in this case.”

“Thefemaedient representativefor CAM C reported to counsdl that shewas uncomfortable
keeping one juror on the panel given the eye contact between herself and the juror.

Another femdejuror that was struck, Judith McHugh, appearsto bethewife of former Supreme
Court Justice Thomas McHugh.



a 701. Theonly requirement in step two of the processisthat thereasonsgiven must be“facidly vaid.”*
Id. Even Appdllant concedesthat A ppdleescomplied with thisreguirement of demondrating facid vdidity.
It isstep three of the Batson/Parham processto which Appd lant assgnserror: thetrid court’ sultimate

decision that Appellees had not engaged in purposeful gender discrimination.

Insyllabuspoint four of Parhamweruled that “[u]ponreview, thisCourt will afford grest
weight toatrid court'sfindings asto whether aperemptory strikewas used to advanceracid or sexud
discrimination.” 200W.Va a 611, 490 SE.2d a 698. Thereasonfor tregting “thetrid court’ sdecigon
onthe ultimate question of discriminatory intent” as* afinding of fact of the sort accorded greet deference

onapped,” is“because. . . thefinding‘ largdy will turn on evauation of credibility.”” Hernandez v. New

York, 500 U.S. 352, 364-65 (1991) (quoting, in part, Batson, 476 U.S. a 98 n.21). Explaining further,
the United States Supreme Court stated,

Inthetypica peremptory chalengeinquiry, the decisve question will be
whether counsdl’ srace-neutrd explanation for aperemptory chdlenge
should bebdieved. Therewill s8dom be much evidencebearingon that
issue, and the best evidence often will bethe demeanor of the attorney
who exercisesthe challenge. Aswith the state of mind of ajuror,
evauation of the. . . [atorney’ g State of mind based on demeanor and
credibility lies*peculiarly within atrial judge’s province.”

*Employing the language used by the high court in Purkett v. Elem, 514 U.S. 765 (1995) (per
curiam), Justice Cleckley observed inhis concurrenceto Statev. Rahman, 199 W.Va 144, 483 SE.2d
273 (1996), that “[ 5o long asthe step (2) explandtion israce neutrd, it doesnot matter that itis‘slly or
superdtitious.’” Id. at 158, 483 SE.2d at 287 (Cleckley, J., concurring) (quoting Purkett, 514 U.S. at
768).




Hemandez, 500 U.S. a 365 (quoting Wainwright v. Witt, 460 U.S. 412, 428 (1985)). Sincetheissueof

intentional discrimination, as acknowledged by the high courtin Batson,” isessentialy acredibility issue,
weaffordtrid courts”substantid discretionin determining whether the reasons articulated by the sriking

paty aremerdly pretextud. Parham, 200W.Va a 615,490 SE.2d at 702 (citing Statev. Rahman, 199

W.Va. 144, 159, 483 S.E.2d 273, 288 (1996) (Cleckley, J., concurring)).'®

Wergect Appdlant’ ssuggestion that the rights sought to be protected by Batson and
its progeny “becomeillusory” when adriking party ispermitted to offer “fishy pretexts’ inreponsetoa
chdlenged drike. Applying itsBatson decision, the United States Supreme Court resolved thisissuein
Purkett v. Elem, 514 U.S. 765 (1995) (per curiam), by reversing the United States Court of Appedsfor
the Eighth Circuit based onitsimproper merging of stepstwo and three of theBatson process. Faulting

the gppdlate court for “requiring that the judtification tendered a the second step benot just neutrd but dso

a lesst minimally persuasive” Purkett, 514 U.S. a 768, the Supreme Court clarified what it meant by
requiring the gtriking party to offer a “*legitimate reeson’ in explanation of the challenged strike. 1d.

(quoting Batson, 476 U.S. a 98 n.20, quoting Texas Dep't of Community Affairsv. Burdine, 450 U.S.

Y476 U.S. at 98 n.21.

3nce credibility isthe key to either accepting or rgjecting the proffered explanation, this Court
cannot concalve of atest that we could establish for determining whether thetria court erred in acoepting
thefadidly valid reasonfor thesirike, except to requirethat such decisonwill bereviewed under an abuse
of discretion sandard. But see Purkett, 514 U.S. at 776 (Stevens, J,, dissenting) (advocating “rulegiving
the gpped s court discretion, based on the sufficiency of therecord, to evauate aprosecutor’ sexplanation
of hisgrikes’). Giventhelack of opportunity toingantaneoudy assess both the demeanor of counsd and
the demeanor of the potentid jurors, we are without the necessary factua predicate to find an abuse of
discretion with regard to the lower court’s ruling on this issue.
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248,258 (1981)). “What it meansby a'legitimatereason’ isnot areason that makes sense, but areason
that does not deny equal protection.” 514 U.S. a 769. Applying this standard to the justification offered
in Purkett, the Court found the prosecutor’ sproffered explanation--long, unkempt hair, amustache, and
abeard--to be“raceneutrd” and to satisfy the* step twio burden of articul ating anondiscriminatory reason
forthedrike” Id. & 769. Criticdly, asthe Supreme Court recognized in Purkett: “It isnot until the third
Sep that the persuag veness of thejudtification becomesrdevant--. . . Atthat Sage, implausbleor fantagtic
judtificationsmay (and probably will) befoundto be pretextsfor purposeful discrimination.” 1d. at 768;

seedso Rehmen, 199 W.Va. a 159, 483 SE.2d a 288 (Cleckley, J, concurring) (stating thet *1 do not

believethat Purkett' sacceptance of afacidly neutral explanation, evenif implausble or fantadtic, sounds

the death knell for Batson in all but the most flagrant cases”).

Peremptory chdlenges have been recognized as““ one of the most important of therights”

inour judicid sysem. Baison, 476 U.S. a 120 (Burger, J., dissenting) (quoting Swainv. Alabama, 380

U.S. 202, 219(1965)). Asdiscussed by Judtice Burger in hisdissent to Batson, “ peremptory chalenges
areoftenlodged, of necessity, for reasons* normaly thought irrelevant tolega proceedingsor officiad
action, namdly, ... religion, nationdity, occupation or affiliationsof peoplesummonedfor jury duty.’” 476
U.S a 123 (quoting Swain, 380 U.S. & 220). Likeit or nat, the peremptory chalenge sysem inherently
involvesthe dimination of jurorsbasad on percaved biasesand, given thelimited biogrgphica informetion

avallableto counsd, itisnecessarily founded on assumptions, hunches andintuition. See476U.S. a 123,
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Recognizing that peremptory chalenges serveto strengthen our jury system, the dissenters™ to Batson
observed:

“Theperemptory, madewithout giving any reason, avoidstraffickinginthe
core of truth in most common stereotypes . . . .Common human
exparience, common sense, psychasodologica dudies and publicopinion
pollstdl usthat itislikely thet certain classesof peoplestatigticaly have
predispositionsthat would makethemingppropriatejurorsfor particular
kindsof cases. . . . [W]e have evolved in the peremptory challengea
system that allows the covert expression of what we dare not say but
know is true more often than not.”

476 U.S. a 121 (Burger, J.,, dissenting) (quoting Babcock, Vair Dire: Preserving “ltsWonderful Power,”

27 Stan.L.Rev. 545, 553-54 (1975)). Asthe Supreme Court observed in Swain,

Thefunction of the[peremptory] chdlengeisnat only todiminate
extremesof partiaity onboth Sdes, but to assurethe partiesthet thejurors
beforewhom they try the casewill decide on the basisof the evidence
placed before them, and not otherwise. In thisway the peremptory
sidfiestheruletha “to performitshigh function inthebest way ‘judtice
must satisfy theappearance of jutice.”” InreMurchison, 349 U.S. 133,
136[1955]. Indeedthevery avalability of peremptoriesalowscounsd
to ascertain the possihility of biasthrough probing questions on vair dire
andfadlitatestheexerciseaf chalengesfor causeby removing thefear of
incurring ajuror’ shodtility through examination and chalengefor cause

380 U.S. at 219-20.

Provided the rike has not been made on adiscriminatory bas's, theunderlying reesonfor
aperemptory chdlengeisnot subject to further inquiry. See Purkett, 514 U.S. & 769. And, whileweare
|oathe to condone, even indirectly, any purposeful exclusion of jurors based on gender, we have no

evidence before usfrom which we can make adetermination that the strikes at issue were madeon a

9 Justice Rehnquist joined Chief Justice Burger in his dissent to Batson.

11



discriminatory basis. Accordingly, we concdludethet thelower court did not abuseitsdiscretionin ruling

that “gender was not a factor in jury selection.”

C. Verdict Form/Jury Instructions
1. Proximate Causation
Appdlant contendsthat error resulted through thelower court’ srefusdl to includethe
“increasad risk of harm” dterndiveto proving proximeate causeonthejury verdict form. See Thorntonv.

Charleston AreaMedical Center, 172 W.Va. 360, 305 S.E.2d 316 (1983). Appellant doesnot dispute

that thejury wasdearly ingructed on the various methods of proving causation® AppdlesAlliancenotes

that the entire headnote nine of Thornton™ wasread aspart of the proximate causation charge. Our review

of theverdict form indicatesthat the jury was properly questioned asto the elements of itsverdict.
Accordingly, wefind noerror associated with theomisson of thedternatemethodsof proof for proximate

causation from the verdict form.

2. Multiple Methods of Treatment

®Thetrid court instructed thejury that Appellant’ s cause of action was provable by negligencethat
directly causesdesth and by actsor omissonsthat increasetherisk of harm whichwasasubgtantid factor
in bringing about the patient’ s death.

“That headnotereads: “Whereaplaintiff inamal practice casehasdemonstrated that adefendant's
actsor omissons haveincreased [the] risk of harm to plaintiff and that such increased risk of hamwas a
subgtantia factor in bringing about ultimateinjury to plaintiff, then defendant isliablefor such ultimate
injury.” See Thornton, 172 W.Va. at 361, 305 S.E.3d at 317.
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Appdlant mantainsthat thelower court erredingiving the“ multiplemethods of treetment”
indruction”sincetheevidence a trid established thet the only method for Jennifer’ smediicd condiition wias
acombination of antibioticsand surgica resection. |ngoproaching thetreatment issueasrdaing soley to
the pogt-death diagnoss, Appd lant confusestheissue surrounding thegiving of thisparticular ingruction.
Therewasevidencea trid that phlegmonousgadritisisavery raremedica condition and even Appe lant
concedesthedifficuity of properly diagnosing thiscondition, acknowledginginitsbrief: “The plaintiff never
arguedthat Dr. Prudich should havediagnosad phlegmonousgedtritisspedificdly.” Thepatient presented
withabdomina painof unknown etiology and upon both aphyscd examination, whichrevedled not even
mild albdominal tendernessand no associated peritoned findings, and aseriesof tests(blood cdll count,
urine, temperaure), thediagnos srendered wasgadtritis, or agomechvirus. Bathparties expert witnesses
werein agreement that Jennifer’ ssomach did not ruptureduring thetime shewasunder obsarvationinthe

emergency room.

22That instruction read as follows:

A hedth careproviderisnot negligent if it sdectsone of severd
or more gpproved methods of trestment within the sandard of care. In
other words, if thereis more than one generdly recognized method of
diagnogsor trestment and no onemethod isused exduavdy or uniformly,
ahealth care provider isnot negligent if, in the exercise of medical
judgment, it selectsoneaof the gpproved methodswithin the sandard of
care-- evenif you believein retrogpect that the dternative chosen may
have not been the best method of treatment -- aslong asit utilizesthat
method of trestment inanon-negligent manner asotherwiseingdructed by
the Court.

13



Appdlant’ stheory of ligbility wasbased upon Appellees fallureto keep Jennifer a the
hospital for further obsarvation, rather than theinability to properly diagnoseher condition. Had Jennifer
been a the hospita, Appelant arguesthat the unmistakable sgns of peritonitiswould have been observed
and surgery would haveresulted whichwould have saved her life. Appellessargued tothejury that Dr.
Prudich gave Jennifer’ smother the option of taking her daughter home after the conclusion of the
examination or permitting her to remain in the emergency room for additional observation. Thedecison
wasmadeto return homeand Jennifer |eft the hospitd with indructionsthat shewasto bewatched dosdy

for the next two to four hoursand to return to the hospital asindicated by the abdomind pain shest.

Attrid, thejury heard expert tesimony confirming that the symptoms Jennifer presented
with a the emergency room were congdent with garden variety gadritis. Thejury aso heard tesimony
that there are different tests and different drugsthat might be ordered for a patient presenting with
abdomind symptoms suchas Jennifer.* Wedisagreewith Appellant’ s suggestion that thejury may have
been mided, basad onthegiving of the* multiplemethodsof trestment” indruction, into believing that Dr.
Prudich utilized arecognized trestment for phlegmonous gedtritis. From the evidence presented a trid, the

jury wasclearly informed that the correct diagnosiswas not made until after Jennifer’ sdeeth. What the

%A ppdlant suggeststhat thehighwhiteblood cdll count a one should have been enough torequire
Jennifer toremain at thehospitd. Appellees expert witness, Dr. Rondd L. Nichols, testified at trid that
theemergency roomtest resultsshowed * temperaturenormd, pulsenormd, respirationsnormd, . .. blood
pressurenormd [,and] . . . that theBUN, which easily goes up and down with dehydration, wasnorma.”

#Among those additional tests and procedures suggested by Appellant werex-rays, apelvic
examination, and/or arectal examination.
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“multiplemethods of trestment” indructiondid wasto advisethejury thet thereisnot just onerecognized
method of treating a patient who presentswith the gadtritis symptomsthat Jennifer had. Wefind no error

in the giving of this instruction as the evidence before the jury supported such an instruction.®

D. Mistake of Judgment Instruction
Appdlant arguestha ingivinga“ misakeof judgment” ingructionthejury wassubject to
being confused and misled.?® Theinstruction at issue read as follows:
A hedth care provider who exerdsesordinary <kill and carewnhile
keeping within recognized and gpproved methodswithin the sandard of
careis not negligent because of areasonable and honest mistake of
judgment. A physdanisliadlefor theresult of error of judgment where

theerror isso grossasto beinconssent with thedegree of skill whichit's
the duty of the physician to possess.

Thisingruction hasitsoriginsin adecisonissued by thisCourt inDyev. Corbin, 59 W.Va 266, 53 SE.

147 (1906). Corbin concerned theissue of aphysician’s negligence in treating an ankle injury,

subsequently determined to involve broken bones, with asplint and cat, at atimewhen x-rayswere
seldom used. We held in Corbin that:
Whereaphysdanexercdsesordinary skill and diligence, kegping

within recognized and gpproved methods, heisnot ligblefor the result of
ameremigakeof judgment. A physdanisligblefor theresult of error of

ZAppdlant doesnot raseany subgtantiveerror in connection with thegiving of thisingtruction, only
that the evidence was not consistent with such instruction.

“Appelant objected to the giving of a“mistake of judgment” ingtruction at trial based onits
potentia for confusion, stating that it “seemsto indicate that you can makeamistake aslong asit’'san
honest misiake” On gpped, Appdlant arguesthet theingruction should not have been given based onlack
of evidence.
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judgment, where such error isso gross asto be incons stent with the
degree of skill which it isthe duty of a physician to possess.

Id. at 266, 53 S.E. at 148, syl. pts6 and 7.

ThisCourt uphedthe useof Corbin-typeingructionsinDavisv. Wang, 184W.Va 222,
400 SE.2d 230 (1990). InDavis, wefound that the giving of such an ingtruction was proper asto one of
two treating physdansand reversbleerror asto thesecond physidan. Asto the physician who could not
even remember if he actualy examined the patient and whether he examined the patient’ sentiremedical
chart, wedisgpproved thegiving of the Corbinindruction. 1d. at 227,400 SE.2d a 235. What thisCourt
didinWang wasto determinethat, becausethe medica trestment given by the second doctor wasgrossy
Inadequate under established standard of careleves, the* mistake of judgment” wasingpplicabletothe

issue of such doctor’s commission of negligence.

Morerecently, in Dupuy v. Allara, 193 W.Va 557, 457 SE.2d 494 (1995), this Court

again examined, and gpproved, thegiving of a* mistake of judgment” indructionwheretheplaintiffs
asserted that acorrect and timely diagnosswould have prevented cardiac failure and its consequences.
InAllara, wepointed out thet in Wang this Court sanctioned the use of such anindruction for theresdent
doctor who examined the child, treeted him, and failed to diagnose Kawaski’ sdisease. 1d. at 561, 457
SE.2da 498. Inupholdingthegiving of the* misakeof judgment” indructionin Allara, thisCourt focused

onthefact thet evidencewasadmitted a trid thet *““ many physidansinthis particular Stuation would not
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havediagnosad theillnessunder thesearcumstances’ andthat * endocarditiscanbedifficult todiagnose.™”

1d.

In examining case law from other jurisdictions, it isclear that amovement has begun
towardseradication of cartain languagetypicaly contained in“migtake of judgment” or “error of judgment”
indructionsor dimination of thoseingructionsinthear entirety. Those courtsthat havergected useof a
“migakeof judgment” ingruction have done 0 basad on theinduson of adjectiva termssuch as“honest,”

“bonafide” “goodfaith,” or “best” inreferenceto theissue of aphysician’ sexercise of judgment. The

%’See Shumaker v. Johnson, 571 S0.2d 991, 994-95 (Ala. 1990) (rgjecting useof “good faith”
migtakeinjudgment ingtruction based on possihility of juror confusion and extending rulingtoingtructions
couched intermsof “honest misieke” or “bonafideeror’); Loganv. Greenwich Hosp. Assn, 465 A.2d
294, 303 (Conn. 1983) (disgpproving“ bonafideerror injudgment” ingruction because of implicationthat
only errorsin judgment madein bad faith can beactionable); Rigginsv. Mauridlo, 603 A.2d 827, 830-31
(Dd. Super. Ct. 1992) (holding that “mere error of judgment” language impermissibly permitsjury to
condudethat physcianisnat liablefor ma practicedespitenegligent adminidtration of medicd trestment);
Vdizv. AmericanHosp., Inc., 414 So.2d 226, 227-28 (Ha Dig. Ct. App. 1982) (rgecting use of “honest
errorsof judgment” languagein defining nurse snegligence); Leazer v. Kiefer, 821 P.2d 957, 964-67
(Idaho 1991) (reverang on groundsthat “error injudgment” indruction implied thet lighility can be escgped
through physcian’ sexercise of “best judgment” in diagnosing and tregting patient ); Petersex rdl. Peters
v. Vander Koai, 494 N.W.2d 708, 711-13 (Iowa 1993) (disgpproving indructions addressing sandard
of careintermsof “honest eror of judgment” aswrongful commentson evidence); Oudlgteex rd. Oudlete
v. Subak, 391 N.W.2d 810, 813-16 (Minn. 1986) (concluding that “mosily subjective ‘honest error in
judgment’ languageisingppropriatein defining scopeof theprofessond’ sduty” but refusngtorgect use
of “honest error” rule on groundsthat where* there are two methods of trestment for aparticular medical
condition, both accepted by themedica profession, . . . thedoctor’ schoice of ether is, ordinarily, not
negligence’ ); Parodi v. WashoeMed. Cir., Inc., 892 P.2d 588, 591 (Nev. 1995) (finding error ingiving
of “error injudgment” indruction phrased interms of exerase of “best judgment” and identifying “ growing
number of courtsthat have rg ected error-injudgment ingtruction”); Wall v. Sout, 311 SE.2d 571, 577
(N.C. 1984) (holding that defining physician’ sliability for medica negligenceintermsof “honest error” is
potentially mideading and thereforeinappropriate); Kurzner v. Sanders, 627 N.E.2d 564, 568-69 (Ohio
Ct. App. 1993) (ruling thet “honest eror or mistakeinjudgment” indruction was prgudicd asit conflicted

(continued...)

17



theory underlying thedisgpprovd of suchtermsisthat they wrongly inject subjectivity intowhet isatherwise

viewed asan objectivesandard of careissue. Seegenardly Joseph H. King, J., Recondlingthe Exerase

of Judgment and the Objective Stlandard of Carein Medica Mapractice, 52 Okla. L. Rev. 49 (1999).

Courtsand commentators have been troubled by the potentid for jury confusion through the suggestion
that, if the doctor in hisown mind was making the* best” judgment regarding amethod of treetment, the
jury might bewrongly persuaded tofind inthedoctor’ sfavor even though that subjective* best” judgment
wasin fact be ow accepted Sandard of carelevels. Put another way, some courtsview such indructions

asproblematic becausethey “ erroneoudy imply[] that only dishonest or bad-faith deviationsfromthe

#(....continued)

with objective standard of care); Rogersv. Meridian Park Hosp., 772 P.2d 929, 932-33 (Or. 1989)
(rgecting use of “reasonablejudgment” wherevarying treetment optionsexist and further viewing as
confusing theexcusd from liability where physician actswith reasonable careand kill in exercising such
judgment); DiFrancov. Klein, 657 A.2d 145, 147-48 (R.l. 1995) (rgecting useof “ good faith” in“error
injudgment” indruction, but upholding useof suchingructionsasvaid satement of physdan'sliability for
choosing an acceptablemethod of trestment thet |ater provesto be unsuccesstul); Shamburger v. Behrens,
380 N.W.2d 659, 663 (S.D. 1986) (finding that use of “good faith error in judgment” languagein
indructionwasconfusng); Rooney v. Medicd Cir. Hogp., 649 A.2d 756, 760-61 (Vt. 1994) (finding error
inuseof “best judgment” and “merearor of judgment” indruction Snce datutorily-defined Sandard of care
Isstated in objectiveterms); Teh Len Chuv. Fairfax Emergency Medicd Assocs,, 290 S.E.2d 820, 822
(Va 1982) (holding that termssuch as* bonafideerror” or “honest misiake’ haveno placeiningdructions
dedlingwith negligencein medica mal practiceactions); Watsonv. Hockett, 727 P.2d 669, 673-74 (Wash.
1986) (ruling that use of word “ honest” should be gtricken becauseit imparts argumentative aspect to jury
chargeson sandard of care, but otherwise gpproving “error injudgment” indruction where physcian“is
confronted with achoi ceamong competing thergpeuti ¢ techniques or anong medica diagnoses’); Kobos
exrel. Kobosv. Everts, 768 P.2d 534, 536-39 (Wyo. 1989) (disavowing use of “honest judgment” in
terms of defining physician’ s standard of care, but noting that “error of judgment” charge may be
appropriate where alternate treatment exists).
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aoplicablestandard of careconditute actionable negligence. “ DiFrancov. Klein, 657 A.2d 145, 148 (R.I.

1995).%

Whilethe* mistakeof judgment” indtructionistill recognized asvaid by variousstates®
wefind that courtsincreasaingly are vearing away from the use of theseindructions based on the potentia
for jury confuson. Upon areexamination of thisissue, weare convinced thet theindruction heslittleuse
intheface of legidative enactments such asWest VirginiaCode § 55-7B-3 (2000), which define the

necessary e ementsfor proving amedica mal practice causeof action. Giventhe possibility for juror

#Onecourt has opined that thisview only resuitswhen the mistake of judgment” languageistaken
out of context. Morlino v. Medical Ctr., 706 A.2d 721, 734 (N.J. 1998).

#Seee.q., Hunsaker v. Bozeman Deaconess Found., 588 P.2d 493, 506-07 (Mont. 1978)
(approving ingruction that * an unsuccessful effort, amistake, or an error in judgment is not necessarily
negligent”); Marlino, 706 A.2d a 730-34 (refusng to exadse“ migake of judgment” frommodd jury charge
for gandard of carein medica ma practice cases and discussing continued validity of adlowing jury to
condder physdan’s“judgment” provided such evauation iswithout referenceto concgpts of “good fath”
and “honesty”); Brault v. Kenmore Mercy Hosp., 530 N.Y.S.2d 369, 370 (N.Y . App. Div. 1988)
(affirming useof “error of judgment” indruction whereevidence presented that “treating physcian, inthe
exerdof hisprofessond judgment, choseamong severd medicaly acoeptable courses of trestment”);
Graham v. Keuchel, 847 P.2d 342, 356 (Okla. 1993) (refusing to rule that “mistake of judgment”
ingructionsareimpermissble and finding only thet ingtruction should not have been given based on lack
of evidence concerning “ choiceof saverd dterndives, equaly acceptablemedicaly”); Roach v. Hockey,
634 P.2d 249, 252 (Or. Ct. App. 1981) (gpproving “ mistake of judgment” ingtruction and Sating thet “it
isclear that aphysicianisnot liablefor an error of judgment where thereisareasonable doubt or a
difference of opinion asto the natureof the patient’ s condition or the proper course of trestment and the
physdan actswith reasonable care and kill in exerciang that judgment”); Havasy v. Resnick, 609 A.2d
1326, 1335-36 (Pa. Super. Ct. 1992) (upholding “ mistake of judgment” ingtruction and explaining that
“Ingruction was gppropriate because of expert testimony that compartment syndromeis often difficult to
diagnoseearly”); Fitzgeraldv. Vincent, 1997 WL 199055 & *9 (Wash. Ct. App. 1997) (finding thet “ error
of judgment ingtruction may be used to supplement the Sandard of careingruction and should begivenwith
caution and * be limited to Situations where the doctor is confronted with a choice among competing
therapeutic techniques or among medical diagnoses”) (quoting Watson, 727 P.2d at 674).
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confusonaigngfromtheuseof subjectivetermssuch as”honest,” and “ gross,” wehold that the® mistake
of judgment” jury ingruction, which this Court firgt gpproved in Corbin, wrongly injects subjectivity into
anobjectivestandard of care; isargumentative and mid eading; and should nolonger beused toingtruct
thejury concerning therdevant Sandard of careinamedicd mdpracticeaction. Accordingly, wehereby
overrule Dyev. Corbin, and its progeny, insofar asthose cases approvethe giving of a“mistake of

judgment” instruction.*® 59 W.Va. 266, 53 S.E. 147.

Despiteour decisonto overrule Corbin, wedo not find reversbleerror onthebassof the
giving of the“migtake of judgment” ingructionin thiscase. Since the remaining ingtructions properly
advisad thejury regarding thedements necessary to prove acase of medicd mdpractice, wefind thegiving
of theindruction to beharmlesserror. Other gppdlate courts have smilarly conduded that anew trid is
not required followingthegiving of a“mistake of judgment” ingruction, which the court subssquently finds
to beinerror, provided theremainder of the charge correctly stated the standard for proving negligence.

SeeBaker v. Werner, 654 P.2d 263, 268 (Alaska 1982) (holding that any error in giving “mistake of

judgment” indruction washarmlesssnceremaining ingructionscorrectly informed jury regarding Sandard

agang whichto evauatephyscian’ sconduct); Marlinov. Medicd Cir., 706 A.2d 721, 734 (N.J. 1998)

®The author of this opinion, separate from the majority, believesthat, upon extraction of the
subjectivetermscurrently used in “mistake of judgment” indructions, theingruction should il bevdid.
In assessing thenegligence of aphysdan, thejury should be gpprised asto the conditionsunder which the
physdan made hisor her decison regarding trestment and thejury, in mking its determination of whether
the physdan deviated from the dandard of care, should congder thefactsavailadleto thetreating physdan
a thetime of treetment. Inmy opinion, a“mistake of judgment” indruction, devoid of subjectiveterms,
serves this purpose.
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(affirming judgment notwithdtanding use of “mistake of judgment” ingtruction based on fact thet “ chargeas

awhole. .. clarifies that a deviation from the standard of care is negligence’).

D. Cumulative Evidence
Thefind error asserted by Appdlant involvesthelatedisclosure of astandard of care
expert. After the January 30, 1998, agreed-upon deadlinefor Appe leesto disclose expertshad passed,
AppdleeAlliancedisclosed Dr. David Saidler on August 19, 1998, asapotentia expert regarding the
credentiding of Dr. Prudich. Twelvedayslaer, Appdlee Alliance disclosad that it wasneaming Dr. Sadler

as a standard of care expert in addition to the previously disclosed Dr. Richard Braen.

Appdlant arguesthat thetria court erred in permitting Dr. Saidler to testify asto the
Sandard of care Snce hisdisdosurewas not made until seven monthsafter the agreed-upon deadline. In
addition, Appd lant contendsthat thejury waswrongly permitted to hear cumulative evidenceon gandard

of care since the jury heard the testimony of both Dr. Seidler and Dr. Braen on this issue.

With regard to the late disclosure of Dr. Seidler asastandard of care expert,™ Appellee
Alliance disputesthat pre udice resulted through thelate disd osure dueto thefact thet Appelant deposed

Dr. Sadler twicein theintervening sx month period beforethetria date. Whilethis Court does not

%A ppdlee Alliance satesin explanation of thislate disclosurethat Dr. Seidler was not asked to
“serveasan ‘independent slandard of careexpert,’” but to testify to the sandards Dr. Seidler developed
for the careto begiven by Alliance physdansin Stuationssuch asthetype of dodomind painwithwhich
Jennifer presented.
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condone noncompliance by any party with discovery deedlines we agreewith thetrid court’ sdecison that
scheduling orderswere not meant to be used in apunitivefashion to prevent one party from adapting their
casedraegy tofit aplaintiff’ satered theory of thecase® Since Appdlant clearly wasnot surprised by
thetestimony of Dr. Saidler, wefind no prgudicebased onthelate disclosure. Concerning Appdlant’s
contention that shewasprg udiced by thecumul ative effect of two experts testifying asto gandard of care,
wearewithout aproper factud baasfromwhich to assessthisassgnment becauseatrid transcript rdevant
to thisissue has not been provided to thisCourt.®  Accordingly, wefind no error regarding the tesimony

of Dr. Seidler.

Based on theforegoing, thedecison of the Circuit Court of Kanawha County ishereby
affirmed.

Affirmed.

“AppdlesAlliance representsthat not until September 3, 1998, did Appdlant offididly raseissues
of training, education, hiring, and staffing.

%See supra note 3.
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