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The Opinion of the Court was delivered PER CURIAM.



SYLLABUSBY THE COURT

1. “Thefunction of an appdllate court when reviewing the sufficiency of theevidenceto
support acrimina conviction isto examine the evidence admitted at trid to determine whether such
evidence, if believed, is sufficient to convince areasonable person of the defendant’ s guilt beyond a
reasonable doubt. Thus, therdevant inquiry iswhether, after viewing the evidencein thelight most
favorableto the prosacution, any rationd trier of fact could havefound theessentid dementsof thecrime
proved beyond areasonable doubt.” Syllabus point 1, Satev. Guthrie, 194 W. Va. 657, 461 SE.2d

163 (1995).

2. “Oncethereis sufficient evidenceto create areasonable doubt that [an assault]
resulted from the defendant acting in saf-defense, the prosecution must prove beyond areasonable doulbt
that the defendant did not act in self-defense” Syllabuspoint 4, Satev. Kirtley, W. Va, 252 SE.2d

374 (1978).

Per Curiam:



Eric Kenneth Wykle, defendant/appdlant (heranafter refarred to as™Mr. Wykie'), goped's
his conviction and sentencefor the crime of unlawful assault. Mr. Wyklewas prosecuted in the Circuit
Court of Greenbrier County on asingle count indictment charging himwith maiciousassault. A jury
convicted him of thelesser induded offense of unlawful assault. The drcuit court sentenced Mr. Wykle
to oneto five yearsin the State penitentiary. The sentence was suspended. Mr. Wykle was placed on
probation for 18 months, with the condition that he serve 90 daysinjall and 30 dayson homeincarcertion.
Thesoleissuebeforethis Court iswhether thetria court committed error by denying Mr. Wykl€ smotion
for judgment of acquittal becausethe Statefailed to provebeyond areasonable doubt that he did not act
in sef-defensein committing the crime charged. Based uponthe parties argumentson apped, therecord
designated for appellatereview, and the pertinent authorities, we concludethat the Circuit Court of
Greenbrier County did not commit error by denying Mr. Wykle smotion for judgment of acquittal. The

judgment is therefore affirmed.

l.
FACTUAL AND PROCEDURAL HISTORY
On October 29, 1998, at approximately 9:00 p.m., Mr. Wyklewas at the homeof his
uncle, Gregory D. Mankins. Whilethere, Mr. Wykle made atelephonecdll tothehomeof Harold Frye

Loomis, J. Mr. Wykle caled to spesk with Mr. Loomis girlfriend, Connie Spence* During Mr. Wykl€'s

'Mr. Wykleand Ms. Spencehad previoudy lived together. Ms. Spencebrokeupwith Mr. Wykle
and moved in with Mr. Loomis.



telgphone conversation with Ms Spence, Mr. Loomisinterrupted and told Mr. Wyklenot to call hishome?

A verbal argument ensued between Mr. Wykle and Mr. Loomis.

Within minutes after thefirgt tdephonecal, Mr. Wykle made asscond cdll to Mr. Loomis
home. Mr. Loomisanswered the second telephonecdl. Although thetestimony wasconflicting, it was
clear that Mr. Loomisadvised Mr. Wyklethat hewasgoing to make surethat the congtant tlephonecdls

ceased.

Shortly after ending thetd ephoneconversationwith Mr. Wykle, Mr. Loomisdrovetothe
homeof Mr. Mankinsto confront Mr. Wykle. When Mr. Loomisentered Mr. Mankins home, Mr. Wykle
wasgttinginachar inthekitchen. Mr. Mankinswasaso inthekitchen. A fiveto ten minute converstion
took place between Mr. Loomisand Mr. Wykle® Theresfter, Mr. Loomisstruck Mr. Wykleonthe heed

with his hand.

Mr. Wyklegot up from hischar after baing struck by Mr. Loomisand picked up asmal
knife. A heated discussion occurred after Mr. Wyklepicked up the knife. Conflicting evidencewas

presented asto whether Mr. Loomis attacked Mr. Wykle while he hdd the knife, or whether Mr. Wykle

Prior to October 29, Mr. Wykle had repeatedly caled Mr. Loomis homein an attempt to renew
his relationship with Ms. Spence.

*Thesubstance of their conversation involved Mr. Wykl€ s congtant telephone calsto Mr. Loomis
home. Mr. Loomisasked Mr. Wykleto come outsdeto stttlethe matter. However, Mr. Wykledeclined
by stating that he had recently undergone mouth surgery.
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attacked Mr. Loomis. However, afight ensued which left Mr. Loomislying onthefloor with nine stab

wounds to his body.*

Mr. Mankinswas adleto gop thefight and take the knifefrom Mr. Wykle The paiceand
anambulancewerecdled. After the police arrived and took statements, Mr. Wykle was placed under

arrest.”> Mr. Loomis was taken to a hospital, where he remained for two days.®

OnFebruary 2, 1999, agrandjury indicted Mr. Wykle on acharge of maicouswounding.
A jury trid washdd onMay 5and 6, 1999. Mr. Wykle defended himsdlf onthetheory of slf-defense.
Thejury rejected the defenseand convicted Mr. Wykleof thelesser included offenseof unlawful assault.’
Mr. Wyklefiled pog-trid motions seeking rdlief from the conviction and sentence. Thetrid court denied

the motions.

“The wounds were inflicted to his hand, shoulder, back and buttocks.
*No charges appear to have been brought against Mr. Loomis.
®Mr. Loomis sustained no serious injury from the stab wounds.

‘Bath the crime of mdiciouswounding and unlawful assault are contained in W. Va. Code § 61-2-
9(a) (2000) asfollows:

(& If any person malicioudy shooat, stab, cut or wound any person, or by any
meanscausehim bodily injury withintent tomaim, difigure, dissbleor kill, heshdl, except
whereit isotherwise provided, be guilty of afelony, and, upon conviction, shall be
punished by confinement in the penitentiary not lessthan two nor morethantenyears. If
suchact bedoneunlawfully, but notmdicioudy, with theintent aforesaid, the offender sl
be guilty of afelony, and, upon conviction, shdl, in the discretion of the court, either be
confined inthe penitentiary not lessthan onenor morethenfiveyears, or beconfinedinjall
not exceeding twelve months and fined not exceeding five hundred dollars.
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.
STANDARD OF REVIEW
Mr. Wykle assartsthat the State failed to prove beyond areasonable doubt that he was
not acting in sAf-defense by stabbing Mr. Loomis. Wehave hdd that “[t]hetrid court’ sdigpodtion of a
motion for judgment of acquitta issubject to our denovo review[.]” Satev. LaRock, 196 W. Va. 294,
304, 470 SE.2d 613, 623 (1996). ThisCourt explained thestandard of review foradam of insufficiency
of evidencein syllabus point 1 of Satev. Guthrie, 194 W. Va 657, 461 SE.2d 163 (1995) asfollows

Thefunction of an gppdlate court when reviewing the sufficency
of theevidenceto support acrimind convictionisto examinetheevidence
admitted at trial to determine whether such evidence, if believed, is
sufficient to convince areasonabl e person of the defendant’ sguilt beyond
areasonabledoubt. Thus therdevantinquiry iswhether, after viewing
the evidenceinthelight most favorableto the prosecution, any rationd
trier of fact could havefound theessentid dementsof the crime proved
beyond a reasonable doubt.

We further elaborated in syllabus point 3 of Guthrie as follows:

A crimind defendant chdlengingthesufficency of theevidenceto
support aconviction takeson aheavy burden. An gppdllate court must
review al theevidence, whether direct or drcumdantid, inthelight most
favorableto the praosecution and must credit dl inferencesand credibility
assessmentsthat thejury might have drawn in favor of the prosecution.
The evidenceneed not beincong sent with every concluson savethat of
guilt so long as the jury can find guilt beyond a reasonable doubt.
Credibility determinationsarefor ajury and not an appellate court.
Findly, ajury verdict should be set aside only when the record contains
no evidence, regardiessof how it isweighed, fromwhichthejury could
find guilt beyond areasonable doubt. To the extent that our prior cases
are inconsistent, they are expressly overruled.®

8Se 9yl. pt. 2, Satev. LaRock, 196 W. Va. 294,470 S.E.2d 613 (1996) (“When acrimina
(continued...)



This Court addressed the matter of asalf-defenseclaminSatev. Baker, 177 W. Va

769, 771, 356 S.E.2d 862, 864 (1987) asfollows:
Itispeculiarly withinthe provinceof thejury toweightheevidence

upon the question of sdf-defense, and theverdict of ajury adverseto that

defensewill not beset adde unlessit ismanifesly againg theweight of the

evidence.
Quoting, Syl. pt. 5, Sate v. McMillion, 104 W. Va. 1, 138 S.E. 732 (1927). See also Satev.
Gibson, 186 W. Va. 465, 473-474, 413 S.E.2d 120, 128-129 (1991) (per curiam); Sate v. Schaefer,
170W. Va 649, 653, 295 SE.2d 814, 819 (1982) (per curiam). Withtheabovelegd principlesin view,

we turn to the merits of this appeal.

[1.
DISCUSSION
Therecordisdear. Mr. Wykle repetedly stabbed Mr. Loomis on theevening of October
29, 1998. Attrid, Mr. Wykle sought tojustify hisactionsunder thetheory of sdlf-defense. Wehave
recognized that “ [ o] ncethereissufficient evidenceto creste areasonable doubt that [an assault] resulted

from the defendant acting in saf-defense, the prasaecution must prove beyond areasonable doulbt thet the

8(...continued)
defendant undertekesa sufficiency chdlenge, dl the evidence, direct and circumdantid, must beviewed
fromthe prosecutor’ s coign of vantage, and the viewer must acoept dl reasonable inferencesfrom it thet
arecondgent with theverdict. Thisrulerequiresthetrid court judgeto resolvedl evidentiary conflictsand
credibility questionsin the prosecution’ sfavor; moreover, asamong competing inferences of which two
or moreareplausible, thejudge must choosetheinferencethat best fitsthe prosecution’ stheory of guilt.”).



defendant did not act in SHf-defense” Syl pt. 4, Satev. Kirtley, W. Va, 252 SE.2d 374 (1978). Mr.
Wykle contends that the State failed to meet its burden in this case.’

Wehavehddthat “* aperson hastheright to repe force by forceinthe defense of his
person, . .. and if in S0 doing he uses only so much force as the necessity, or gpparent necessity, of the
caserequires, heisnat quilty of any offense, though hekill hisadversary insodoing.’” Satev. W. J. B,,
166 W. Va 602, 608, 276 S.E.2d 550, 554 (1981), quoting Satev. Laura, 93 W. Va. 250, 256-57,
116 SEE. 251, 253 (1923). On the other hand, this Court noted in Sate v. Smith, 170 W. Va. 654, 656,
205 SE.2d 820, 822 (1982), “the genera commonlaw rulethat onewho isa fault or whoisthephysca
aggressor can not rely on sHf-defensd.]” See Satev. Watson, 164 W. Va 642, 651, 264 SE.2d 628,
633(1980) (“Ordinarily, self-defenseisnot avall ableto the aggressor who preci pitatesan affray without
legd judification.”). A person*innoimminent danger fromamingtory foemay not purpasay confront him
and then invoke sdlf-defense for animmediate [assault].” Satev. Curry, 112 W. Va 549, 551, 165

S.E. 810, 811 (1932).

Mr. Loomiswastheinitid aggressor. Mr. Loomisintentiondly struck Mr. Wykleonthe

heed with hishand whilethetwo menwerearguing. At thetime of theatack, Mr. Wykle had nowespon

*The crimein this case did not occur at the home of Mr. Wykle. At thetime of the assault, Mr.
Wyklewasin the home of Mr. Mankins. See Syl. pt. 4, Satev. Preece, 116 W. Va 176, 179 SE.
524 (1935) (“A man attacked in hisown home by an intruder may invokethelaw of sdf-defensewithout
retreating.”).

“Themerefact that Mr. Wykle engaged in an argument with Mr. Loomisdid not, in and of itsdlf,
gripMr. Wykleof the ahility to assart asdf-defensetheory. ThisCourt haslong recognizedthat “‘[m]ere
provocation by words or conduct, no matter how insulting, does not destroy the privilege of saf-defense,

(continued...)



on hisperson. Mr. Wykletedtified that hetold Mr. Loomis hedid not want to fight because of his recent
mouth surgery. Clearly, our cases support the use of reasonableforce by Mr. Wykle to defend himsalf
when Mr. Loomisdapped him.  See Collinsv. Bennett, 199 W. Va 624, 628, 486 S.E.2d 793, 797
(1997) (“[ T]heprivilege of sef-defenseislog only where one atempting to assart the defenseintentiondly
provokes battery from another.”); Syllabus, Satev. Smith, 170 W. Va 654,295 S.E.2d 820 (1982)
(“Thegenerd ruleisthat aperson accused of an assault doesnot losehisright to assart sdf-defense, unless

he said or did something calculated to induce an attack upon himself.”).

Thecriticd factor for condderationiswhether Mr. Wykleusad excessveforcein defending
himsdf againgt Mr. Loomis. To properly assert the theory of salf-defense”[tJhe amount of forceusadin
defense must not be excessive and must be reasonableinrelationto the percalved threat.” Collins, 199
W. Va at 628, 486 S.E.2d at 797. Our law isclear that when a person “is threatened only with
non-deadly force, hemay useonly non-deadly forceinreturn.” Satev. W. J. B., 166 W. Va 602, 609,
276 SE.2d 550, 554 (1981). See Satev. Knotts, 187 W. Va. 795, 801, 421 S.E.2d 917, 923 (1992)
(“[ T]hedefendant may only usenon-deadly forcewhere heisthrestened only with non-deadly force.”).
A defendant “ may not use adeadly wegpon unless hisown lifeisimperiled or it isnecessary to ward off
great bodily harm.” Syl. pt. 7, in part, Shiresv. Boggess, 72 W. Va. 109, 77 SE. 542 (1913). See

Satev. Gravely, 66 W. Va 375, 379, 66 S.E. 503, 505 (1909) (“Whether the use of such wegponis

19(....continued)
even though areasonable man should redizethat theprovocation will probably inducetheatack.”” Sate
v. Smith, 170 W. Va. 654, 657 n.2, 295 S.E.2d 820, 822 n.2 (1982), quoting, Restatement (Second)
of Torts 8§ 69(a) (1965).



judtified, must depend upon thefact whether the party wasinimminent peril of recaving great bodily harm,

or had reasonable ground to so believe, and that such act was necessary to prevent the same.”).

Webdievethe useof adeady wegpon under the arcumgtancesto beunjudtified. Nathing
intherecord indicated Mr. Loomis possessad adeadly wegpon, or thet Mr. Wyklewasinimminent danger
of desth or grest bodily harm. Mr. Loomisconfronted Mr. Wyklewith nothingmorethan hisbare hands.
Both men wererdatively the same sizein height and weight.™ While our caseswould support the
reasoneble use of Mr. Wykl€ sbare handsto repd any further attack by Mr. Loomis, we bdievethejury
properly found that the use of aknifeto stab Mr. Loomis ninetimeswas excessive in relation to any
reasonably perceived danger. See Satev. Vest, 98 W. Va. 138, 126 SE. 587, 589 (1925) (“Thejury
mug put themsaves asfar asthey caninthe shoesof the [defendant] at thetime of the affray and determine
fromdl thedrcumganceswhether hehad reasonable groundsfor gpprehending danger of hislifeor grest
bodily harm, and thet he did believethe danger imminent, and thet such design would be accomplished, and

that he believed it necessary in order to protect himself to use the. . . weapon in his defense.”).

V.
CONCLUSION
Based upon the foregoing, the conviction and sentence in this case by the Circuit Court of

Greenbrier County are affirmed.

Mr. Loomiswas gpproximately 58" tall and weighed 186 pounds. Mr. Wyklewas goproximately
6' tall and weighed 180 pounds.



Affirmed.



