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SYLLABUSBY THE COURT

1. “A trid court hastwo optionsto comply with themandatory requirementsof Rule
11(e)(2) of theWest VirginiaRules of Crimind Procedure. It may initidly advisethe defendant at thetime
the guilty pleaistaken that asto any recommended sentence madein connection with apleaagreement,
if the court does not accept the recommended sentence, the defendant will have no right to withdraw the
guilty plea. Asasecond option, thetria court may conditionally accept the guilty pleapending a
presentence report without giving the cautionary warning required by Rule 11(e)(2). However, if it
determines a the sentencing hearing not to follow the recommended sentence, it must givethe defendant
theright to withdraw the guilty plea.” SyllabusPoint 2, Satev. Cabdl, 176 W.Va. 272, 342 SE.2d
240 (1986).

2. Theharmlesseror rule of Rule 11(h) of theWest VirginiaRules of Criminal
Procedure should be gpplied when thefactud evidenceis dear thet no substantid rights of the defendant
were disregarded.

3. Theomissonof thesatement required by Rule 11(e)(2) of theWes VirginiaRules
of Crimina Procedure must be deemed harmless error unlessthereissomeredidtic likelihood thet the

defendant labored under the misapprehension that his plea could be withdrawn.



Maynard, Chief Justice:

Thiscaseis beforethis Court upon gpped of afind order of the Circuit Court of Mercer
County entered on November 8, 1999. Inthat order, the gopdlant and defendant below, LorenzaDamon
Vdentine, was sentenced to adeterminate term of fifteen yearsin the Sate penitentiary following apleaof
guilty to the offense of voluntary mandaughter. On apped, the ppdlant contends the aircuit court erred
by not informing him that pursuant to Rule 11(e)(2) of theWes VirginiaRulesof Crimina Procedure, he
could not withdraw his pleaafter it was accepted, even if the court imposed asentencein excess of the

term proposed in his plea agreement with the State.

ThisCourt hasbeforeit the petition for gpped, theentirerecord, and thebriefsof counsd.

For the reasons set forth below, the appellant’s conviction is affirmed.

On March 27, 1998, the appellant and three of hisfriends went to the Hardy Street
Recretiond Center in Bluefidd, West Virginia, to confront agang of young menwho had severdy begten
oneof theappelant’ sfriendsthe previousday. Assoon asthe appellant and hisfriendsarrived a the

Center, gunfire erupted, and Lowell Brown, an innocent bystander, was fatally shot in the back.



Thenext day, the gppellant informed the police that he was at the scene of the shooting.
Hegaveadaiement detailing hismovementsthat night and provided the shotgun he had in hispossesson
a thetimeof the shooting. The police determined that the shotgun hed been loaded with “ bird shot” and
hed been discharged onceintheair. Infact, therewas someevidencethat indicated thet the gppellant may

have fired the first shot that evening. However, the bullet that killed Mr. Brown was fired from a pisto

Subsequently, the gppellant and two of hisfriends were charged with second degree
murder. All threeenteredinto pleaagreementswiththeState. Theagppd lant’ sagreement withthe State
provided that he would pleed guilty to voluntary mandaughter, and in exchange, the State would not object
to the court imposing athree-year sentence. However, the agreement provided that the State would

otherwise stand silent on sentencing.

Thedrcuit court accepted the gppdlant’ spleaon June 5, 1998, and scheduled asentencing
hearing for August 24, 1998. The sentencing hearing waslater rescheduled for December 18, 1998. In
the meantime, the appellant wrote aletter to the circuit court, pro se,* requesting that he bedlowed to
withdraw his pleabecause he believed that he was not guilty Snce hehad not actualy fired the bullet thet
gruck Mr. Brown. Theappdlant’ sletter wasfollowed by aforma mation to withdraw hispleafiled by

the gopdllant’ strid counsd. At the sentencing hearing, the circuit court denied the gppdlant’ smotion to

The appellant was represented by counsel at this time.
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withdraw hispleaand procesded to sentence the gopd lant to addfinite term of confinement of fifteen years

in the state penitentiary for hisrolein the death of Mr. Brown. This appeal followed.

Thegppdlant contends that the drcuit court committed reversble error by failing to advise
himin accordancewith Rule 11(e) of theWest VirginiaRulesof Crimind Procedurethat his pleacould not
bewithdrawn after it was acoepted, even if the arcuit court rgjected hisregquest for athree-year sentence.
In response, the State assartsthat the record showsthat the ppellant understood the provisons of Rule
11. The Statefurther arguesthat even if the arcuit court did not comply with the precise requirements of

Rule 11(e), the error was harmless.

Asdiscussed above, the gppdlant entered into an agreement with the State pursuant to
Rule11(e)(1)(B) of theWest VirginiaRulesof Crimina Procedurewhereby theagppd lant agreed to plead
guilty tovoluntary mandaughter, and the State agreed not to opposethe gppd lant’ srequest for athree-year
sentence. Inthesecircumstances, Rule 11(e)(2) requiresthat “the court shal advisethe defendant thet if
the court does not accept the recommendation or request, the defendant nevertheless has no right to
withdraw the plea.” This Court has held that,

A trid court hastwo optionsto comply with themandatory requirements

of Rule 11(e)(2) of theWes VirginiaRulesof Crimind Procedure. It may

initidly advisethe defendant a the timethe guilty pleaiistaken that asto

any recommended sentence madein connectionwith apleaagreement, if
the court doesnot accept the recommended sentence, thedefendant will
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have no right to withdraw the guilty plea. Asasecond option, thetria
court may conditionally accept the guilty pleapending apresentence
report without giving the cauttionary warning required by Rule 11(e)(2).
However, if it determines at the sentencing hearing not to follow the
recommended sentence, it must give the defendant the right to withdraw
the guilty plea.

Syllabus Point 2, Statev. Cabell, 176 W.Va. 272, 342 S.E.2d 240 (1986).

Cabd| wasthefirg casein which this Court addressed the requirement of Rule 11(e)(2).
Inthat case, we noted that our Rule 11(€)(2) isidentica to the corresponding federd rule. Following
federal caselaw, specifically United Statesv. laquinta, 719 F.2d 83 (4th Cir. 1983), this Court
reversed the defendant’ s conviction in Calbell because the cireuit court failed toinform the defendant thet
he did not havethe right towithdraw his pleaafter it was accepted, evenif the circuit court rgected the

terms of his plea agreement.

The same analysiswas utilized in Satev. Sone, 200 W.Va. 125, 488 S.E.2d 400
(1997). However, in Sone, this Court adso consdered whether the failure to give the Rule 11(e)(2)
admonition could be consdered harmlesserror. Ultimatdy, this Court Sated thet “[u]nlessthefactud
evidenceisdear that no substantia rightswere disregarded, the harmless error rule of Rule 11(h) [1995)°

should not be applied.” Sone, 200 W.Va. at 129, 488 S.E.2d a 404. In Sone, this Court concluded

’Rule 11(h) of the West Virginia Rules of Criminal Procedure provides:

Harmlesserror.-- Any variance from the procedures
required by thisrule which does not affect substantial
rights shall be disregarded.
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that the evidence wasinsufficient to determinethat the defendant’ s substantia rightswere not affected.

However, in the case sub judice, we do not reach the same conclusion.

Therecord showsthet the gppdlant and histwo co-defendants gppeared beforethe arcuit
court onJune5, 1998, to enter guilty pleasto voluntary mandaughter. Although thedrcuit court sometimes
addressed dl threedefendantscollectively, it dso engaged inindividua colloquieswith each defendant.
Before accepting the appellant’ s plea, the circuit court questioned the appellant as follows:

THE COURT: Okay, Mr. Vdentine, it saysherethat you aregoing to
plead guilty to voluntary manslaughter, is that correct?

MR. VALENTINE: Yes, sir.

THE COURT: It ds0 saysthat you are going to be cooperativewith the
authorities?

MR. VALENTINE: Yes, sir.

THE COURT: It saysherethat the Statewill not present any informeation
about the presentment of afirearm, isthat correct?

MR. VALENTINE: Yes, sir.

THE COURT: It ds0 saysthet the pleawill bevoid inthe event that you
do not cooperate with the authorities?

MR. VALENTINE: Yes, sir.

THE COURT: Did anybody forceyou or threaten you to makeyou enter
into this plea?

MR. VALENTINE: No sir.

THE COURT: Did anybody promise you that | would give you
probation?

MR. VALENTINE: No, sir.

THE COURT: Doyou underdand that | could giveyou thefull sentence
in this case?

MR. VALENTINE: Yes, sir.

Later in the proceedings, the court addressed all three defendants and stated:



THE COURT: Now, do dl of you understand that | could giveyou 15

yearsinthiscase, 3to 15 years, which meansthat you would have to

serve at least 3 years. Do each of you understand that?

(DEFENDANTS ANSWERED IN THE AFFIRMATIVE).

The Court next asked the defendantsto completeaformtitled Defendant’ s Statement in
Support of the Guilty Plea. Inadditionto advising the appellant that he was obligated to discloseto the
court dl factsand drcumstances bearing upon the voluntariness of hispleg, question number 70 ontheform
asked, “ Do you know and understand that your decisonto plead guilty isfind and that your pleamay not
bewithdravn for any reason after it isacoepted?’ The gppdlant answered “yes’ to thisquestion. When
asked about hisunderstanding of thisform, the gppellant responded that he had completed the form himsdlf
and that hisattorney wasableto answer any questionshe had about theform. Theappd lant indicated that

he had no questionsto ask the court about theform. Theresfter, the appel lant pled guilty to voluntary

manslaughter, and the circuit court accepted the plea

Basad uponthisrecord, we bdievethat thedrcuit court’ sfallureto comply withthe precise
requirement of Rule 11(e)(2), must be deemed harmlesserror. Asnoted above, weindicated in Sone,
upra, thet the hamless error rule of Rule 11(h) should be gpplied when thefactud evidenceisdear thet
no substantia rightsof the defendant weredisregarded. Our conclusoninthisregard issupported by
severd federa court decisons. Since laquinta, supra, was decided, severa United States Courts of
Apped s have adopted a harmless error analysis with respect to the omission of the Rule 11(e)(2)
admonition. United Sates v. Noriega-Millan, 110 F.3d 162 (1st Cir. 1997); United Sates v.

McCarthy, 97 F.3d 1562 (8th Cir. 1996); United Satesv. Martinez-Martinez, 69 F.3d 1215 (1st
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Cir. 1995); United Sates v. Diaz-Vargas, 35 F.3d 1221 (7th Cir. 1994); United States v.
Thibodeaux, 811 F.2d 847 (5th Cir. 1987); United Statesv. dele Puente, 755 F.2d 313 (3rd Cir.
1985). Generdly, these courtshave held that the omission of the Satement required by Rule 11(€)(2) must
be deemed harmless error unlessthereis somereditic likelihood thet the defendant labored under the

misapprehension that his plea could be withdrawn. 1d.?

Inthiscase, the gppd lant was dearly advised that he could not withdraw hispleafor any
reason once it was accepted. In addition, the circuit court made sure that the appellant’s pleawas
voluntary and that he knew that the court was not bound by the terms of the plea agreement and could
Impose asentence of threeto fifteen years. Moreover, the gppellant does not contend that he was under
theimpression that he could withdraw hispleaif thejudge did not accept theterms of the pleaagreement.
Whileitistruethat the gppellant attempted to withdraw his pleaprior to his sentencing hearing, al of the
evidenceintherecord indicatesthet the gppdlant’ sreason for requesting that hispleabewithdrawn a thet
timewas because he bdieved he wasinnocent Snce he did not fire the shot thet resulted in the deeth of Mr.
Brown.* Thereisnothingintherecord that suggeststhat the gppellant believed he could withdraw hisplea

If he was sentenced to more than three yearsin prison.

¥t was observed in United Satesv. de le Puente, 755 F.2d 313, 315 (3rd Cir. 1985),
that “[t]helaquinta court did not refer to Rule 11(h), although thisamendment wasiin effect at thetime
of the decison, probably becauseit wasnot in effect on thedate of the Rule 11 proceeding in the district
court.”

‘We notethat the circuit court addressed the appellant’ srequest to withdraw hispleaat
the sentencing hearing. The circuit court’ s ruling in that regard is not an issue in this appeal .

~



Whilewethink thebest gpproach for ajudgeisto adhereto thedtrict requirementsof Rule
11 and weadviseour arcuit courtsto do so, likethefederd courts, we refuseto exat form over substance
in Rule 11 hearings. Thibodeaux, 811 F.2d at 848. Because the evidence shows that appellant’s
subgantia rightswere not affected, wefind thet the aircuit court committed no reversble error by falling
tofadllow Rule11(e)(2) of the Wes VirginiaRulesof Crimind Procedureinthiscase. Therefore, thefind

order of the Circuit Court of Mercer County entered on November 8, 1999, is affirmed.

Affirmed.



