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SYLLABUSBY THE COURT

1. “A moationfor summary judgment should begranted only whenitisdeer that there
ISno genuineissue of fact to betried and inquiry concerning thefactsisnot desirableto clarify the
application of thelaw.” Syl. pt. 3, Aetna Casualty & Qurety Co. v. Federal Ins. Co. of N.Y., 148

W. Va. 160, 133 S.E.2d 770 (1963).

2. “ Although our dandard of review for summary judgment remansdenovo, adrcuit
court’ sorder granting summary judgment must st out factud findings sufficient to permit meaningful
aopdlaereview. Fndingsof fact, by necessity, include thosefactswhich the circuit court findsrelevant,
determinative of theissuesand undisputed.” Syl. pt. 3, Fayette County Nat. Bank v. Lilly, 199 W.

Va 349, 484 S.E.2d 232 (1997).

3. “Wherethe policy language involved isexcusonary, it will be drictly congtrued
agand theinsurer in order that the purpose of providing indemnity not be defested.” Syl. pt. 5, National

Mut. Ins. Co. v. McMahon & Sons, Inc., 177 W. Va. 734, 356 S.E.2d 488 (1987).

4. “ Aninsurance company seeking to avoid liability through the operation of an

excluson hasthe burden of proving the facts necessary to the operation of that excluson.” Syl. pt. 7,

National Mut. Ins. Co. v. McMahon & Sons, Inc., 177 W. Va. 734, 356 S.E.2d 488 (1987).



Per Curiam:

Appdlant and plaintiff below, John Michagl Ayersman, gppedsagrant of summary
judgment awarded in favor of appellee and defendant below, the West Virginia Department of
Environmentd Pratection (the“DEP”). Mr. Ayeraman arguesthat thelower court erred when it found thet
the DEP sinsurance policy did not cover the activity aleged to have damaged gppdlant’ s property. We
find thelower court’ ssummary judgment order insufficient to permit meaningful gppellate review and

reverse on that bass.

l.
BACKGROUND
Appdlant Ayersman isaresident of Fayette County, West Virginia. 1n 1992, Mr.
Ayersman built atwo-bay garagein which he established asmall auto-repair business. Thegarageis
located on Summerlee Road inrurd Fayette County, dong which flowsasream known asWolf Creek.
From therecord it gppearsthat the creek flows aong the road, but asboth gpproach Mr. Ayersman’s
property, the creek flowsaway from theroad and passesbehind Mr. Ayersman’ sgarage. Althoughthe
creek was there before the congtruction of the garage, Mr. Ayersman clamsthat he experienced no

flooding on hisland before 1995.

Inthe spring of 1995, gppellee and defendant below, the West Virginia Department of

Environmenta Protection, commenced red amation work a alarge cod refuse pile some disiance upsream



fromMr. Ayersman’sgarage. Likemany StesinWest Virginia thisabandoned mineSte produced water
qudlity problemsand safety concernsfor arearesdents. Speaifically, the Ste contained severd settlement
ponds containing water and cod waste, and part of the Ste had caught fireand burned continuoudy. Water
passing through thewadte pile and its ponds eventualy migrated to Wolf Creek, producing slting problems

and a possible increase in the level of iron in the stream.

Under the Abandoned Mine Landsand Redamation Act, W. Va Code8 22-2-1, et 577,
DEPischarged with theduty of reclaiming abandoned minestesinWes Virginia DEP contracted with
G.A.l. Conqultantsto desgn a project whereby workerswould grade and revegetate the Site, removethe
exising s=itling ponds, and divert water around, rather than through, therefusepile. DEP chose Perland

Construction to do the earth-moving work.

After arain on June 14, 1995, the creek next to Mr. Ayersman’ s property flooded
extensvey, overflowing its banks and inundating the garage. Sincethat time, the creek hasflooded
repetedly. Despite Mr. Ayeraman’ seffortsto divert someof the water with culvertsor berms, the water
has flooded the shop on severa subsequent occasions. Thisflooding has caused Mr. Ayersman
cons derabledamagein destroyed property and lost business. Asaresult, Mr. Ayersman suedthe DEP,

the design consultant and the engineering firm on January 17, 1997.



DEP arguedthat, becauseitsinsurance policy contained an exclusonfor “pollution clean
up”*work, that therewas no coveragefor the damagesto Mr. Ayersman. DEP damsthat, because our
law dlowsasuit agang agtate entity like DEP only if insurance coverage exists, DEPwas, therefore,
immunefrom suit. Thelower court agreed with thisargument and granted summeary judgment againgt Mr.

Ayersman and in favor of DEP. Mr. Ayersman now appeals.

.
STANDARD OF REVIEW
Atissueinthiscaseisthevdidity of thelower court’ sgrant of summary judgment. Our
touchstone for reviewing agrant of summary judgment is set out in Aetna Casualty & Surety Co. v.
Federal Ins. Co. of N.Y., 148 W. Va 160, 133 S.E.2d 770 (1963), wherein we held: “ A motion for
summary judgment should be granted only when itisclear that thereisno genuineissue of fact to betried
andinquiry concerning thefactsisnot desirableto clarify theagpplication of thelaw.”  Accord, Williams
v. Precison Cail, Inc., 194 W. Va 52, 459 S.E.2d 329 (1995); Painter v. Peavy, 192 W. Va. 189,

451 S.E.2d 755 (1994).

"We quote the policy language in our discussion, infra.

3



[1.
DISCUSSION

The partiesdevote much of thair briefstoarguing the niceties of theinsurance palicy, and
whether or not DEP sconduct arosefrom“pollutionrelated” activities, asdefined inthepolicy. The
language at issue reads:

This insurance does not apply:

2) Toany loss, cogt or expensearisng out of any governmentd direction

or request that the Named Insured” test for, monitor, clean up, remove,

contain, treat, detoxify or neutralize pollutants.

Pollutants means any solid, liquid, gaseous or thermal irritant or

contaminant, induding smoke, vapor, oat, fumes, adds, dkalis, chemicas

and waste. Waste includes materialsto be recycled, reconditioned or

reclaimed.
DEPdams becauseit was* dean[ing] up’ what were* pallutants’ a theminesite, that evenif thisactivity
caused the flooding, DEP isimmunefrom suit because no insurance policy covereditsactions. Mr.

Ayersman arguesthat DEP, asagovernment entity, wasnot acting under “governmenta direction or

request,” andthat thecod refuseand settlement pondswerenot “ pollution” intheusua senseof theword 2

“We note that the reclamation of abandoned mine sitesis a primary function of DEP.

[1]tistheintent of the Legidature by thisarticleto vest jurisdiction and
authority in thedirector of the division of environmenta protectionto
maintain program approval by, and receipt of funds from, the United
Satesdepartment of theinterior to accomplishthedesred restorationand
reclamation of our land and water resources.

W.Va Code 8§ 22-2-2(1994). Thus, DEPisin the unique position thet it is charged with the restoration
of stesleft abandoned by others, DEP does not operate plants, factories, or minesof itsown that might
(continued...)



Because wefind that thelower court’ sorder failed to meet the test we have established for summary

judgment orders, we need not wrestle with any policy definitions to decide this matter.

Wehave hdd that asummary judgment order must st forth findings substantial enough'to
alow this Court to make an informed judgment on the propriety of thelower court’sactions. “[O]n
summary judgment, acircuit court must mekefactud findingssufficient to permit meaningful appellate
review.” Gentryv. Mangum, 195W. Va 512, 521, 466 SE.2d 171, 180 (1995). We have explained
that aconclusory order smply stating that “no issue of materid fact isin dispute’ will not suffice. * For
meaningful gppdlatereview, moremugt beinduded in an order granting summary judgment. ThisCourt’'s
function, asareviewing court isto determine whether the stated reasonsfor the granting of summary
judgment by thelower court are supported by therecord.” Fayette County Nat. Bank v. Lilly, 199

W. Va 349, 353, 484 S.E.2d 232, 236 (1997).

Wewent on to establish anew syllabus point in Lilly describing what isrequired in an
order granting summary judgment:

Although our dandard of review for summary judgment remainsdenovo,
adircuit court’ sorder granting summeary judgment must set out factud

?(...continued)
resultina“governmentd directionor request . . . todeanup. .. pollutants” Tothecontrary, DEP actudly
Isagovernment entity that directs or requests others to clean up pollutants.

Thus theexduson a issue ssamsparticulaly ill-suited for apolicy written for the DEP. Whilewe
dofind it necessary to meke adetalled andyssof the palicy to resolvethisapped, weare skepticd of any
policy language that purports to exclude a primary function of the insured.
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findingssuffident to permit meaningful gppdlatereview. Andingsof fact,
by necessity, include thosefactswhich thecircuit court findsrel evarnt,
determinative of the issues and undisputed.

Syl. pt. 3, Fayette County Nat. Bank v. Lilly, 199 W. Va. 349, 484 S.E.2d 232 (1997).

Inthecasesubjudice, thelower court discussad the DEP sdleged immunity, but did not
provide the factual basisfor its decision:

It appears that Defendant, DEP, having duly raised governmental
immunity, isentitled to be dismissed from thisaction. The State of West
Virginid sinsurancepolicy spedficdly exdudescoveragefor actionsinthe
clean-up of pollutants, as occurred here, and under Pittsburgh
Elevator v. W. Va. Board of Regents, 172 W. Va. 743, 310 SE.2d
675 (1983), in order to escgpe the condtitutiona bar to suitsagaing the
State, insurance proceeds must be sought. Asisrecognized [by the]
parties, DEPis consdered the State under theimmunity andysis, and
consequently, the DEPisimmune because of thelack of insurance
coverage, unlessit hascreated a“ specid rdaionship” withthe Plantiff
under the public duty doctrine.

The order then goes on to discussthe public duty doctrinein greater detail.® What the court does not
reved iswhat findings, if any, it madewith regardtothefactsat issue. That is, presuming that the court has
mede athreshold determination that the exdusion could gpply to abandoned mine redamation adtivity,*the

court did nat makefindingsonwhether or not the DEPwasdirected by “governmentd direction or request”

Whilewefed tha thefacts of this case do not implicate the so-called “ public duty doctring” we
need not addresswhat impact the court’ sapplication of thisdoctrine might have on the case soutcome,
as we are reversing on other grounds.

“Nor did the court addressthe potentia ambiguity crested by the confusing “ governmenta recuest”
language contained in a policy that was issued to a governmental entity.
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or whether or not thework performed on the mine site congtituted pollution abatement asdefined in the

policy.’

Nor doesthe court’ s order addressthefact that, asamatter of law, the DEP (or itsinsurance
company) bears the burden of showing that the activity is actually excluded by the policy:

Wherethe policy languageinvolved isexclusionary, it will besrictly
construed against theinsurer in order that the purpose of providing
indemnity not be defeated.

Aninsurance company saeking to avoid liahility through the operation of
an exduson hasthe burden of proving thefacts necessary to the operation
of that exclusion.

Syl. pts. 5, 7, National Mut. Ins. Co. v. McMahon & Sons, Inc., 177 W. Va. 734, 356 S.E.2d 488
(1987).



V.

CONCLUSION

Wehald, therefore, that the circuit court committed reversbleerror by granting summeary
judgment without including sufficient findings of fact and conclusonsof law initsfind order. For the
reasonsgated, thejudgment of the Circuit Court of KanawhaCounty isreversed and remanded for further

proceedings consistent with this opinion.

Reversed and remanded.



