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The Opinion of the Court was delivered PER CURIAM.
JUSTICE STARCHER dissents and reserves the right to file a dissenting opinion.



SYLLABUSBY THE COURT

1. “Inreviewing thefindings of fact and condusionsof law of adrcuit court concerning
an order on amotion made under Rule 35 of theWest VirginiaRules of Crimina Procedure, we gpply a
three-pronged standard of review. Wereview the decision on the Rule 35 motion under an abuse of
discretion slandard; theunderlying factsarereviewed under aclearly erroneous tandard; and questions
of law and interpretations of Satutesand rulesare subject toadenovoreview.” Syl. P 1, Satev. Heed,

198 W.Va. 298, 480 S.E.2d 507 (1996).

2.** Sentencesimposed by thetrid court, if within datutory limitsand if not based on some
unpermissiblefactor, arenot subject togppelatereview.” Syllabuspoint 4, Satev. Goodnight, 169W.Va

366, 287 S.E.2d 504 (1982).” Syl. Pt. 7, State v. Layton, 189 W.Va. 470, 432 S.E.2d 740 (1993).

3. “Thedecigonof atrid court to deny probationwill beoverturned only when, onthe
factsof the case, that decison condtituted apa pableabuseof discretion.” Syl. Pt 2, Satev. Shefer, 168

W.Va 474, 284 S.E.2d 916 (1981).



Per Curiam:

Levi Sam Shaw gpped sfrom the September 13, 1999, order of the Circuit Court of Roane
County denying hismotion for recong deration of sentencingin connectionwith hispreviouspleacf guilty
to charges of first and fourth degree arson. Appdlant arguesthat thetria court abused itsdiscretionin
initidly denying hismation for probation and in subsaquently denying hismotion for reconsderation. Upon

review of the record in this matter, we find no error and accordingly, affirm.

|. Factual and Procedural Background
Betweentheperiod of April 13, 1998, andMay 19, 1998, Appdlant, who had just turned
elghteen, set aseriesof fivefires. Appellant, amember of the Spencer-Roane County Volunteer Fire
Department, admitted hisinvolvement in thefire-setting,"which involved three homes, abarn, and atrash
dumpdter. After eachfirehad beenset, Appdlant would cal or have someonedsecal thefiredepartment

and then he would proceed to the fire to aid in its extinguishment.

Fallowing hisarres and aragnment inlateMay 1998 for three counts of fird degreearson
of aresdence, attempted arson of astructure, and attempted third degreearson of persond property,
Appd lant wasindicted on three counts of first degree arson and three counts of conspiracy tocommit a
fdony. Appdlant entered apleaof guilty on January 11, 1999, to the charges of first degree arson and

fourth degree arson. At the sentencing hearing held on February 19, 1999, thetrial court sentenced

'Appellant was assisted in the fire-setting by another juvenile friend named D.J.
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Appdlant to ten yearsfor the first degree arson conviction and two yearsfor the fourth degree arson
conviction.? The sentenceswereto run concurrently and Appdlant was further ordered to pay restitution

in the amount of $61,273.

Appelant began serving his sentence at the Anthony Center for Y outhful Offenders
(“Anthony”) & Neola, Wes Virginia, a an ungpecified date following the sentencing heering. On duly 15,
1999, Appdlant wastranderred from Anthony to the Centrd Regiond Jail a Sutton, West Virginia On
thedate of thetrander, thewarden a Anthony authored two separate documents, explaining that Appd lant
wasnot sentenced pursuant to the Y outhful OffendersAct, West VirginiaCode 88 25-4-1t0-10 (Supp.
2000), and, therefore, was*“ unfit”*for continued housing at such facility and, also, that Anthony lacked

appropriate medical personnel to treat Appellant’s diabetic condition.

Antheorigina sentencing order, dated February 19, 1999, thetrid court stated: “[ T]hepublicwedl
doesrequireincarcerationin thiscase and that thereis nothing in the record of this casewhichwould
support afinding that the defendant is not likely to again to [sic] be involved in criminal conduct.”

With theamendmentsto this section effective June 9, 1999, a“young adult offender [who] proves
to be an unfit personto remainin the center” “in the opinion of thewarden” “ shal be returned to the
committing court to be dedlt with further accordingtolaw.” W.Va Code § 25-4-6. Because Appdlant
concedesthat he was not sentenced pursuant to the Y outhful Offenders Act (and because we do not find
the sentencing court to have abusad itsdiscretion in opting to sentence him asan adult), we do not address
theindirectly raised issue of whether anindividua can be deemed “unfit” for continued placement a a
youthful offenders center based on the center’ sinahility to provide gppropriate medical care. Thereisno
guestion, as we observed in Noblesv. Duncil, 202 W.Va. 523, 505 S.E.2d 442 (1998), “that a
governmental unit . . . hasan ‘obligation to provide medical carefor thosewhomi it is punishing by
incarceration.’” 1d. a 533, 505 S E.2d a 452 (quoting Eddlev. Gamble, 429 U.S. 97, 103 (1976)); see
also Wilsonv. Hun, 193 W.Va. 639, 640, 457 S.E.2d 662, 663 (1995) (commenting that “issues
concerning themedicd careof prisonersmay, under certain drcumstances, invoke condtitutiona provisons
agang crud and unusua punishment”). We note additiondly thet, dthough the warden & Anthony did
referencethe center’ sinahility to provide necessary medicd servicesto Appdlant, hedsoidentified, asa
basis for the transfer, the trial court’s failure to sentence Appellant as a youthful offender.
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Appdlant filed amotion for reconsderation of sentencingon July 21, 1999, assarting that
hewasagood candidate for probation and waswrongly denied same. At abrief hearing on themation
for reconsderation on August 9, 1999, Appdlant’ s counsd gpprised thetria court of hisdient’ sdiabetic
condition. The matter was continued until September 13, 1999, to permit the retrieval and review of
Anthony’ smedical recordspertinent to Appellant. At the September 13, 1999, hearing, thecircuit court

took tesimony from Appdlant on theissue of hisdiabetic condition and the nature of hisreguired trestment.

Despitethedrcuit court’ sinitid ruling from the bench during the September 13, 1999,
hearing that Appellant should betransferred back to Anthony,* the court reconsidered this position and
ultimatdy ruled thet theinitid order sentencing Appdlant to agpecified term of incarceration waasto remain
inplace. Appdlant sseksareversd of thetria court’ s September 1.3, 1999, order denying hismation for

reconsideration of sentencing.

I1. Standard of Review
In syllabus point one of State v. Head, 198 W.Va. 298, 480 S.E.2d 507 (1996), we
articulated the applicable standard of review:
Inreviewing thefindingsof fact and condusonsof law of adrcuit

court concerning an order on amotion made under Rule 35 of the West
VirginiaRulesof Crimina Procedure, wegpply athree-pronged sandard

“Thisruling followed adiscussion of the July 15, 1999, letter from thewarden a Anthony finding
Appdlant “unfit” for continued placement since he had not been sentenced asayouthful offender. See
W.Va Code § 25-4-6. Upon first learning of the sentencing issue, thetria court commented: “Let’sget
the magic words and send him back to the Anthony Center.”
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of review. Wereview thedecigon ontheRule 35 motion under anabuse
of discretion andard; the underlying factsarereviewed under aclearly
erroneous Sandard; and questionsof law and interpretations of satutes
and rules are subject to a de novo review.

[11. Discussion
A. Denial of Probation Request
Appdlant arguesthat thetrid court abusad itsdiscretion a theinitid sentencing phasein
sdecting incarceration over probation andin not sentencing Appelant asayouthful offender. SeeW.Va

Code § 25-4-6. Assupport for hisposition that hewasagood candidate for probation, Appdllant cited



devenfactors® Other thanthislist of why hewould have been agood candidatefor probation, Appellant

offers no additional argument in advancement of this claim.®

After refuting ether the accuracy or thesignificance of theeevenfactorsrelied upon by

Appdlant,’the State discussesthe law asit rlatesto the discretion of atrid judgein rendering acrimind

*Those factors were premised on these statements:

1. Hehad just turned 18 before the instant offenses occurred.

2. He had no prior criminal record either as ajuvenile or as an adult.
3. Hehad cooperated with the investigative officer and had signed a
written statement of hisinvolvement in the instant offenses.

4. Hehad ceased contact or association with the other person that was
involved in the instant offense.

5. He had offered to make restitution to the victims in this action.
6. Heexhibited remorsefor hisactionsand publicly apologized for his
actions a his sentencing hearing to the victim present.

7. He exhibited responsibility for his actions.

8. Hehad sarved inthe Centrd Regiond Jall gpproximately 130 days of
confinement as of the sentencing date.

9. Hiseducation asahigh school sudent wasinterrupted by theingtant
offenses and he needed to continue his education.

10. Hehad plansand interest in learning the building congtruction trades
and needed vocational training.

11. Hehed family support and wasliving with hismather and attending
high school prior to his arrest.

*Hesmilarly offersnolaw or further argument in support of hiscontentionthat thetria court erred
in not sentencing him as a youthful offender.

Toillugrate, the State pointsout that A ppellant had dropped out of high school inthetenth grade
and not asareault of the arson convictions. The State cites Appd lant’ stestimony from the sentencing
hearing on theissue of remorseand suggeststhat theemphasisof Appdlant’ sremorse semsmorefrom
being separated from hisfamily than from theillegal acts he committed. In addition, the State points out
that Appdlant’ sagreement to make restitution was prompted by thetermsof the pleaagreement, rather

(continued...)



sentence. Focuang initidly on theinherent limitationsimposad on gopdlaereview of santendng, the Sate

citessyllabus point seven of Statev. Layton, 189 W.Va. 470, 432 S.E.2d 740 (1993): “‘ Sentences

impased by thetrid court, if within satutory limitsand if not based on some unpermissblefactor, are not

subject to appellatereview.” Syllabuspoint 4, State v. Goodnight, 169 W.Va. 366, 287 S.E.2d 504

(1982).” Continuing itsrecitation of the law, the State quotes from our recent decison in Satev. Duke,
200 W.Va 356, 489 SE.2d 738 (1997), wheran thelegd underpinnings of probetion werefully explored:

Wehaverecognized that probationisaprivilege of conditiond liberty
bestowed upon acrimina defendant through the grace of the arcuit court.
See, eg., Saeex rd. Winter v. MacQueen, 161 W.Va 30, 32-33, 239
SE.2d 660, 661-62 (1977) (*‘[A] defendant convicted of acrimehasno
absol ute right to probation, probation being amatter of grace only,
extended by the State to adefendant convicted of acrime, in certain
circumstancesand on cartain conditions.”” (quoting Satev. Loy, 146
W.Va 308, 318, 119 SE.2d 826, 832 (1961))); Syl. pt.1, Statev.
Rose, 156 W.Va 342, 192 S.E.2d 884 (1972) (“ Probation isamatter
of graceand not amatter of right.”); Stateex rel. Rifflev. Thorn, 153
W.Va 76, 81, 168 SE.2d 810, 813 (1969) (“‘ Probation or suspenson
of sentence comesasan act of grace to one convicted of acrime].]"”
(quoting Escoev. Zerbst, 295 U.S. 490, 492, 55 S.Ct. 818, 819, 79
L.Ed. 1566, 1568 (1935))); Syl. pt. 2, Saeex rd. Strickland v. Mdton,
152 W.Va 500, 165 S.E.2d 90 (1968) (“Probation isnot asentencefor
acrime but instead isan act of grace upon the part of the Stateto a
person who has been convicted of acrime.”).

200 W.Va at 364, 489 S.E.2d at 746.

We explained further in Duke that,

’(...continued)
than from any voluntary offer of payment.



the decison asto whether theimpaostion of probation isgpproprigteina
certain caseisentirdy within the circuit court's discretion. The West
VirginiaL egidaturehasestablished that “[a] ny circuit court of thisState
shall haveauthority ... to place on probation any person convicted of a
crime.” W.VaCode § 62-12-1 (1975) (Repl.V0l.1992). Likewise,
W.Va.Code 8§ 62-12-3 (1988) (Repl.V0l.1992) specifies the
discretionary nature of the circuit court's authority to suspend ather the
Imposition or execution of asentence of incarceration and to placethe
defendant on a period of probation . . . .

200W.Va at 364, 489 SE.2d a 746. “Except for clear statutory exceptions, thislegidative grant of

power clearly placesthe matter of probation within the sound discretion of thetria court.” Statev.

Wotring, 167 W.Va 104, 118, 279 SE.2d 182, 192 (1981); accord State v. Smon, 132 W.Va 322,
348,52 S.E.2d 725, 738 (1949) (concluding that “the matter of suspending sentence or placing the
defendant on probation waswithin the discretion of thetria court”). Thelaw remains asarticulatedin
syllabus point two of Statev. Shafer, 168 W.Va. 474, 284 SE.2d 916 (1981), that “[t|he decision of a
trid court to deny probation will be overturned only when, on thefacts of the case, thet decison congtituted

a palpable abuse of discretion.”

Insupport of itsposition that thetrial court did not abuseitsdiscretion in denying Appellant
probation, the State maintainsthat thelower court fully articulated itsreasonsfor imposingincarceration
rather than probation; thelower court did nat rely on any impermissblefactorsin sentencing Appdlant; the
trid court’ simposition of sentencewaswithin gatutory limits; and the severity of the underlying actsof
arson merit punishment more severe than probation. Having reviewed the record on thisissuein

conjunctionwith theargumentsraised, wefind no abuse of discretioninthetrid court’ sdenid of probetion.



Jugt asatrid court’' sdecison to grant or deny probation is subject to the discretion of the
sentencing tribunal, o too isthe decison whether to sentence an individual pursuant to the'Y outhful
OffendersAct. Thedeterminativelanguage of West VirginiaCode 8§ 25-4-6 isstated indisputably in
discretionary terms. “[ T]hejudgeof any court . . . may sugpend theimpaosition of sentence. . . and commit
the young adult to the custody of the West Virginiacommissoner of correctionsto be assgned toacenter.”
Id. (emphasissupplied). Sincethedigpogtivedatutory termis“may,” there can be no question thet the

decisonwhether toinvoketheprovisonsof the'Y outhful OffendersActiswithinthesolediscretion of the

sentencing judge. See State v. Allen, No. 25980, 1999 WL 1040545 at *12 (Nov. 17, 1999)
(recognizing that *[c]lassfication of anindividua asayouthful offender resswithin the sound discretion of

thecircuit court”); accord Statev. Richards, 206 W.Va. 573, 575, 526 S.E.2d 539, 541 (1999) (dteting

that Y outhful Offenders Act “grants discretionary authority to the drcuit courts to suspend impodtion of

sentence, and place aqudifying defendant in aprogram of rehailitation at ayouthful-offender center”); see

dso Saev. Hersman, 161 W.Va 371, 242 SE.2d 559 (1978) (discussing factorsto be considered by
sentencing judgein determining whether anindividua should besentenced asayouthful offender). Bassd
on the record before us, we find no abuse of discretion in thetria court’ s decision not to sentence

Appellant as a youthful offender.®

4We do obsarve, however, that thelower court’ sinitial sentencing order, entered on February 19,
1999, containsarecommendationthat “if possble” Appdlant should bepermittedto“ serveasmuchtime
of thissentence. . . a the Anthony Center for Y outhful Offenders” Theorigind sentencing order, however,
falled tocomply with the gatutory directivesof West VirginiaCode 8 25-4-6, which reguirethetrid court
to “suspend theimposition of sentence” and “commit theyoung adult . . . toacenter.” Whengivena
chancetocorrect this“midake’ in sentencing, thetria court chosenot toamend theorder. The September
13, 1999, order statesthat “the origind Sentencing Order entered on the 19th day of February, 1999,

(continued...)



B. Denia of Motion for Reconsideration
Insupport of hiscontention that thelower court wrongly refused to grant hisMotion for
Reconsideration,” Appellant offers no separate grounds other than those asserted in support of his
probation denid argument. The Stateisaccuratein itsdeclaration that Appd lant failsto identify any
gpeaific bad's, other than denid of therequested rdlief, for thetria court’ s purported dbuse of itsdiscretion
in denying hisMotion for Recongderation. Since Appe lant hasfailed to offer any groundsin support of
thisassgnment, weare congtrained to concludethat thetria court acted withinitsdiscretioninrulingon

the Motion for Reconsideration. See Head, 198 W.Va. at 299, 480 S.E.2d at 508, syl. pt. 1.

Basad on the foregoing, the decision of the Circuit Court of Roane County is hereby
affirmed.

Affirmed.

§(...continued)
remainsin full force and effect.”

°Appdlant raised athird assignment of error, which wergject without discussion, inwhich he
asrted that thetrid court’ srefusd to grant hisrequest for probation invoked issuesof disproportionate
sentencing. See Syl. Pt. 5, State v. Cooper, 172 W.Va. 266, 304 S.E.2d 851 (1983); Syl. Pt. 5,
Wanstreet v. Bordenkircher, 166 W.Va. 523, 276 S.E.2d 205 (1981).

9



