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SYLLABUSBY THE COURT

1. “Thefunction of an gppdlate court whenreviewing the suffidency of theevidence
to support acrimind conviction isto examine the evidence admitted &t tria to determine whether such
evidence, if believed, is sufficient to convince areasonable person of the defendant’ s guilt beyond a
reasonable doubt. Thus, therdevant inquiry iswhether, after viewing the evidencein thelight most
favorableto the prosacution, any rationd trier of fact could havefound theessentid dementsof thecrime
proved beyond areasonable doubt.” Syllabuspoint 1, Satev. Guthrie, 194 W. Va. 657, 461 SE.2d

163 (1995).

2. “Theformulation of jury indructionsiswithinthebroad discretion of adreuit court,
and adrcuit court’ sgiving of anindructionisreviewed under an abuse of discretion gandard. A verdict
should not be disturbed based on the formulation of the language of thejury indructionsso long asthe
ingructionsgiven asawholeareaccurateand fair to both parties” Syllabuspoint 6, Tennant v. Marion

Health Care Foundation, Inc., 194 W. Va. 97, 459 S.E.2d 374 (1995).

3. “A trid court’ srefusd to give arequested indruction isreversble only if: (1) the
ingructionisacorrect datement of thelaw; (2) it isnot subgtantialy covered in the charge actudly given
tothejury; and (3) it concerns an important point inthetrid so thet thefalureto giveit serioudy impairs
adefendant’ sability to effectively present agiven defense.” Syllabuspoint 11, Satev. Derr, 192W.

Va. 165, 451 S.E.2d 731 (1994).



4. “The question of whether adefendant isentitled to an instruction on alesser
included offenseinvolvesatwo-partinquiry. Thefirgtinquiry isalegd onehaving to dowithwhether the
lesser offenseisby virtue of itslegal dementsor definitionincluded inthe grester offense. Thesecond
inquiry isafactud onewhichinvolvesadetermination by thetria court of whether thereisevidencewhich
would tendto prove such lesser included offense.” Syllabus point 1, Satev. Jones, 174 W. Va. 700,

329 S.E.2d 65 (1985).

5. “Wheningtructionsareread asawhole and adequately advisethejury of all
necessary e ementsfor their consderation, thefact that asingleinstruction isincomplete or lacksa
particular dementwill not congtitute groundsfor disturbing ajury verdict.” Syllabuspoint 6, Satev.

Milam, 159 W. Va. 691, 226 S.E.2d 433 (1976).

6. “Onetowhom arepresentation is made may bdieveit to be true and act thereon
without making inquiry or investigation to determineitstruth.”  Syllabus point 3, Morrison v. Bank of

Mount Hope, 124 W. Va. 478, 20 S.E.2d 790 (1942).

7. “Failureto maketimely and proper objection to remarks of counsel madeinthe
presenceof thejury, during thetrid of acase, conditutesa. . . [forfeiture] of theright to rasethe question
thereafter inthetrid court or inthe gppdlate court.” Syllabuspoint 1, in part, Satev. Garrett, 195W.

Va 630, 466 S.E.2d 481 (1995).



Per Curiam:

Thisapped wasfiled by Danny L. Blankenship, gppd |ant/defendant bel ow (hereinafter
referredtoas” Mr. Blankenship”), from hisconviction of onecount of obtaining money by falsepretenses
The Circuit Court of Fayette County sentenced Mr. Blankenship to not less than one nor more than ten
yearsin the penitentiary. Inthisapped, Mr. Blankenship assgnsas error: (1) that the evidence was
insufficient for aconviction, (2) thedenid of certainjury ingructions, and (3) improper dosng argument
remarksby the prosecutor. Based upontheparties argumentson appedl, therecord designated for
appellate review, and the pertinent autthorities, we conclude that the Circuit Court of Fayette County

committed no error. The judgment is therefore affirmed.

l.
FACTUAL AND PROCEDURAL HISTORY
On September 8, 1997, Mr. Blankenship drove by the home of Bobby and Nancy Dix
(hereinafter referred to as “the Dixes’). Heinquired asto whether the Dixeswanted their driveway
repaved." Mr. Blankenship indicated that he had some asphdlt |eft from apreviouspavingjob. Whilethe
trial testimony revealed that Mr. Blankenship could not giveaspecific cost amount for the paving, he
estimated that the paving job woul d cost between $3,000.00 and $3,500.00.> A contract for thework

was executed by Mrs. Dix. The contract did not include a cost amount or estimate when it was signed.

Mrs. Dix was not a home when Mr. Blankenship initidly stopped. However, she
returned before Mr. Blankenship left the home.

*Therewas conflicting evidenceastowhether or not Mr. Blankenship gavean etimate of
costsin terms of square feet or square yards.
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On September 9, 1997, Mr. Blankenship and his crew began work on thedriveway. As
the work progressed, Mr. Blankenship informed Mr. Dix that the cost would probably be around

$4,300.00. At some point on the same day, the cost estimate reached $5,000.00.

Work was stopped on the pavement for afew days because of rain. When weather
permitted, Mr. Blankenship and hiscrew returned and finished the pavement job. Mr. Blankenship
demanded $6,000.00 when thework was completed. Mrs. Dix questioned theamount charged. Mr.
Blankenship explained to her how he arrived a the figure, and demanded payment in cash. Mrs. Dix went

to a bank, obtained $6,000.00 in cash, and paid Mr. Blankenship.’

TheDixesbdieved that Mr. Blankenship took advantage of them by charging $6,000.00
for the pavement. They were not satisfied with the quality of thework and attempted at least on one

occasion to contact Mr. Blankenship.® However, they were unable to locate him.

TheDixeseventudly cooperated with authoritiesinaninvegtigation of Mr. Blankenghip's

pavement work.®> Theinvestigation lead to afive count indictment that included a charge of obtaining

Mr. Blankenship insarted $6,000.00 on thecontract asthe amount paid for thework. He
told Mrs. Dix that this figure would help her for tax purposes.

“Although Mr. Blankenship promised to return inthirty daysto placesome chemicdsinthe
areato prevent grass from growing, he never returned.

*Therecord indicatesthat authoritieswere derted to Mr. Blankenship by accident. The
policearrested him during their investigetion and arrest of another individud for dleged workers
(continued...)



money by fasepretenses® A jury trid washeld on March 22 and 23, 1999.” Thejury returned averdict
finding Mr. Blankenship guilty of obtaining money by fal sepretenses. Theregfter, thecircuit court
sentenced Mr. Blankenghip to not lessthan one nor more than ten yearsin the penitentiary. 1tisfromthis

sentence that Mr. Blankenship now appeals.

.
DISCUSSION?®
A. Sufficiency of Evidence
Thefird issuepresented by Mr. Blankendhipisthet theevidencewasinauffident tofindhim

quilty of obtaining money by fase pretense® In reviewing achdlengeto thesufficiency of theevidence, we

*(...continued)
compensationfraud. It wasaresuit of Mr. Blankenship having $6,000.00in cashinhisvehidethat
ultimately lead the police to the Dixes and the subsequent prosecution.

*Two counts of theindictment were dismissed prior to submission of the caseto thejury.
A third count wasdismissed after thejury failed to agree on averdict, and thejury acquitted Mr.
Blankenship of afourth count. Additionaly, aco-defendant was named in each count of the
indictment. The record does not disclose the disposition of charges against the co-defendant.

'Mr. Blankenship did not testify, nor did he call any witnesses on his behalf.

We gengrdly st forth the appropriate tandard for our review before discussing theissues
raised on apped. However, when an appeal involves severa issuesthat each havetheir own
dandard of review, asinthiscase, wediscussthe sandard of review when eachissueis presented.

*The offenseis set out in W. Va. Code § 61-3-24(a)(1994) as follows:

(continued...)



have held:

Thefunction of an gppdlate court when reviewing the sufficdency
of theevidenceto support acrimind convictionisto examinetheevidence
admitted at trial to determine whether such evidence, if believed, is
sufficient to convince areasonabl e person of the defendant’ sguilt beyond
areasonabledoubt. Thus, therdevantinquiry iswhether, after viewing
the evidenceinthelight most favorableto the prosecution, any rationd
trier of fact could havefound theessentid dementsof the crime proved
beyond a reasonable doubt.

Syl. pt. 1, Satev. Guthrie, 194 W. Va. 657, 461 S.E.2d 163 (1995). It wasfurther stated by this
Court in syllabus point 3 of Guthrie:

A crimind defendant chdlengingthesufficency of theevidenceto
support aconviction takes on aheavy burden. An gppdllate court must
review dl theevidence, whether direct or drcumdantid, inthelight most
favorableto the prosecution and must credit dl inferencesand credibility
assessmentsthat thejury might have drawn in favor of the prosecution.
The evidenceneed not beincong stent with every concluson savethat of
guilt so long as the jury can find guilt beyond a reasonable doubt.
Credibility determinationsarefor ajury and not an appellate court.
Findly, ajury verdict should be set aside only when the record contains
no evidence, regardiessof how it isweighed, fromwhichthejury could
find guilt beyond areasonable doubt. To theextent that our prior cases
are inconsistent, they are expressly overruled.

%(...continued)

(1)  If apersonobtainsfrom another by any false pretense,
token or representation, with intent to defraud, any money, goodsor other
property which may be the subject of larceny . . .

(3  Suchpersonisquilty of larceny. If thevaueof themoney,
goods or other property is onethousand dollars or more, such personis
guilty of afdony ... .. If thevaueof the money, goodsor other property
Is less than one thousand dollars, such person is guilty of a
misdeameanor|.]



With regard to the spedific crimefor which Mr. Blankenship was convicted, this Court has
previoudy explained that “[i]n order to obtain aconviction for the crime of obtaining money by false
pretensss. . . the prasecution must provethe essentia dementsof the offense, namdy: (1) theintent to
defraud; (2) actud fraud; (3) thefd se pretensewas used to accomplish the objective; and (4) thefraud was
accomplished by meansof thefdsepretense, i.e,, thefa se pretense must bein somedegreethe cause, if
not the controlling cause, which induced the owner to part with hisproperty.” Satev. Moore, 166 W.

Va. 97, 108, 273 S.E.2d 821, 829 (1980) (citation omitted).

Mr. Blankenship submitsseverd argumentsin support of hisinsufficdency of evidencedam.
Duringthetria, the State presented expert testimony that thenormal pricefor thework onthe Dixes
driveway was $1,569.00. Mr. Blankenship contendsthat the sSmplefact that he charged $6,000.00 for
the pavement work, and an expert for the State opined the price of thework should have been $1,569.00,
isnot dispositive of a“false pretense” charge.”® The State concedesthispoint, but arguesthat it is

irrdlevant. We agree with the State that thisissue carries no weight on the question of insufficiency of

M. Blankenship cited to severd casesfrom other jurisdictionshol ding that differences
between the actud vaueof servicesand the actud pricechargedisnot rdlevant inafdse pretense
prosecution. See Criner v. Sate, 109 So. 417 (Fla 1926); Peoplev. Wilde, 202 N.w.2d
542 (Mich. App. 1972); Watson v. Commonwealth, 358 SE.2d 735 (Va App. 1987). The
Sate correctly notesthat the authoritiesrdied upon by Mr. Blankenship involved caseswherethe
victimsknew theactud pricefor servicesbeforework began, and, therefore, werenot deceived
by the defendants’ intentions.



evidence.!

Mr. Blankenship aso arguesthat therewas no evidence to etablish the fourth dement of
afdsepretensecharge, i.e, “the fdse pretense must be in some degree the cause, if not the controlling
cause, whichinduced theowner to part with hisproperty.” Mr. Blankenship contendsthat therewasno
evidenceto show that the Dixesrédied on any price except the amount actualy demanded by him. The
Staterespondsthat there was sufficient evidence to show Mr. Blankenship’ s“ ddliberate and successful
effort to midead the Dixesinto believing that the price would befar lessthan he actudly intended to

charge.”

Inreviewing thetestimony of the Dixes, wefind thejury could condudethéat theDixeswere
induced to enter the contract on cost esimatesthat were far lessthan that which was eventudly charged.
Further, thejury could have reasonably concluded, based upon the evidence, that Mr. Blankenship

intended to charge a price far above hisinitial estimate.™

Mr. Blankenship made asecond esimate after hiscrew had torn up the Dixes pavement.™

"Theissue of theactud vaue versusthe price charged isrdevant to theissue of whether
amisdemeanor or felony fase pretense charge was proven. Asisdiscussad later inthisopinion,
to obtain aconviction for afdony fase pretense charge, the victim must have been deprived of
property worth $1,000.00 or more. See also supra note 9.

Thejury dso heard evidenceregarding other victimsof Mr. Blankenship' spaving scam.

M. Blankenship arguesin hisbrief that the higher esimates became necessary because
(continued...)



The State properly assartsthat at thispoint the Dixescould not rediticaly haveterminated the contract.

Otherwise, they would have been left with atorn up driveway.*

Insum, wefind the evidence was suifficient beyond areasonabledoutat for thejury toreturn

averdict finding Mr. Blankenship guilty of obtaining money by false pretense.

B. Denial of Jury Instructions
Mr. Blankenship hesassigned aserror severd jury indructions. Wehavegaedthat, “[i]n
generd, thequestion onreview of thesufficiency of jury indructionsiswhether theingructionsasawhole
were sufficent toinform thejury correctly of the particular law[.]” Satev. Miller, 197 W. Va. 588, 607,
476 S.E.2d 535, 554 (1996). We have dso articulated our standard of review of jury indructions, in
gyllabus point six of Tennant v. Marion Health Care Foundation, Inc., 194 W. Va. 97,459 SE.2d
374 (1995), asfollows:

Theformulation of jury ingructionsiswithinthebroad discretion
of adrcuit court, and adrcuit court’ sgiving of anindructionisrevieved

13(....continued)
of additiondly requested work. The State respondsthat no evidencewasintroduced showing that
the Dixesrequested any additiond work. Further, Mr. Blankenship hasfailed to say exactly whet
additional work was requested.

“Mr. Blankenship has cited three 19th century casesthat hold that afalse pretense may
betoo remoateif itinvolvesacollatera matter. Thisisameritlessissueinsofar as“remoteness’ is
not andement of proof that must be overcomeby the Sate. “Itissufficent that the representations
upon which themoney or property isobtained[,] fasdly assert the existence or non existence of
afact, and were made with theintention of procuring the money or property of another.” Syl. pt.
1, in part, Sudnick v. Kohn, 81 W. Va. 492, 94 SEE. 962 (1918).
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under an abuse of discretion sandard. A verdict should not be disturbed
basad on theformulation of thelanguage of thejury indructionssolong as
the instructions given as a whole are accurate and fair to both parties.

“Of course, our review of thelegd propriety of thetrid court’ singructionsis de novo.” Skaggsv. Elk
Run Coal Co., Inc., 198 W. Va. 51, 63, 479 S.E.2d 561, 573 (1996) (citation omitted). Wefurther
stated in syllabus point four of State v. Guthrie, supra:

A trid court’ sindructionsto thejury must beacorrect Satement
of thelaw and supported by theevidence. Jury indructionsarereviewed
by determining whether the charge, reviewed asawhole, sufficiently
ingructed thejury so they understood the issuesinvolved and were not
midead by thelaw. A jury ingtruction cannot be dissected on gpped;
ingtead, the entireingruction islooked at when determining itsaccuracy.
A trid court, therefore, hashbroad discretionin formulaing itschargeto the
jury, 0long asthecharge accuratdly reflectsthelaw. Deferenceisgiven
to atria court’s discretion concerning the specific wording of the
Indruction, and the preci seextent and character of any specificindruction
will be reviewed only for an abuse of discretion.

We will review each of the jury instruction issues individually.

1. False PretenseInstruction. Mr. Blankenship first argues that the trial court
committed error inrefusngto givehisprofferedindruction onthefour dementsof afasepretensecharge,
asisoutlined in Satev. Moore, supra. Thetria court reected Mr. Blankenship’ singtruction stating
that the matterswere covered by the court’ singruction. Mr. Blankenship contendsthat thetrid court's

instruction was confusing because it included at least nine separate ements.® Additionaly, Mr.

BThetria court’ sinstruction on this issue was as follows:

(continued...)



Blankenship complainsthat theinstruction omitted the eement of “actud fraud,” aswasrequired by

Moore.

The Staterespondsthat any excesslanguagein theingruction was mere surplusageand
did not confusethejury. The State dso contendsthat, whilethe phrase“actud fraud” wasnot used inthe
Ingruction, theingruction covered thisd ement through the use of the phrases* intent to defraud”’ and “use

of false pretenses, tokens and representations.”

Wehavehddthat “[d]uplication of ingtructionsisneither desirablenor necessary.” Syl.
pt. 6, Thrasher v. Amere Gas Utils.Co., 138 W. Va. 166, 75 S.E.2d 376 (1953). Regarding atria

court’ srefusal to give arequested jury instruction, we have held that:

13(....continued)

Obtaining money by fasepretenses afdony, asdlegedin Count
2 of theindictment, iscommitted when any person obtains from another
person any money, goods or other property of avaue of $1,000.00 or
moreby fasepretense, token or representation, withintent to defraud and

permanently deprive the person of their money, goods or other property.

Toprovethecommisson of thecarimeaof obtaining money by fase
pretenses, afelony, asaleged in Count 2 of theindictment, the State must
prove beyond a reasonable doubt each of the following elements:

That the defendant, Danny L. Blankenship, in Fayette County,
Wes Virginig onor aboutthe_ day of September, 1997, unlawfully,
fraudulently, designedly and fonioudy obtained from Bobby Dix and
Nancy Dix money of avaue of $1000.00 or more by the use of false
pretenses, tokens and representations, with theintent to defraud and
permanently deprive Bobby Dix and Nancy Dix of their money.

9



A trid court' srefusd to givearequested indructionisreversble
only if: (1) theingructionisacorrect satement of thelaw; (2) itisnot
subgtantially covered in the charge actudly given to thejury; and (3) it
concarnsanimportant pointinthetrid sothat thefalureto giveit serioudy
Impairs a defendant’ s ability to effectively present a given defense.
Syl. pt. 11, Satev. Derr, 192 W. Va. 165, 451 S.E.2d 731 (1994). We pointed out in the Derr
decigonthat thereisno requirement ““ that any particular form of wordsbeusad in advisng thejury of the
government’ sburden of proof [.]'” 192 W. Va. at 180, 451 S.E.2d 746 (quoting Victor v. Nebraska,
511U.S.1, 114 S. Ct. 1239, 1243, 127 L. Ed.2d 583 (1994)). Moreover, “[w]hiletheingruction offered
by [Mr. Blankenship] may havebeen more ' charitable” the Court doesnot believethat thetrid judge’ s
refusal to giveit condtituted reversibleerror inlight of the chargeactudly given.” Satev. Thompson,

176 W. Va. 300, 308, 342 S.E.2d 268, 276 (1986).

2. Lessor Included Offense of Misdemeanor False Pretense. Mr. Blankenship
next complainsthat thetrid court committed error by refusing to give aproffered indruction on the lesser
included offense of misdemeanor fasepretense® Asagenerd rule, aningtruction whichisnot sustained
by the evidence should be refused. Syl. pt. 8, Thrasher, supra. In syllabus point 1 of State v. Jones,

174 W. Va 700, 329 SE.2d 65 (1985), we provided thefollowing guiddinesfor determining whether to

¥The ariteriafor fdony and misdemeanor convictionsunder thefase pretense satute are
set out in W. Va. Code § 61-3-24(a)(3). See supra note 9.
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give an instruction on a lesser included offense:
Thequestion of whether adefendant isentitled toaningructionon

alesser induded offenseinvolvesatwo-part inquiry. Thefirg inquiry is

alegd one having to do with whether thelesser offenseisby virtue of its

legd dementsor definitionincludedin thegreeter offense. The second

inquiry isafactud onewhichinvolvesadeterminaion by thetrid court of

whether thereisevidencewhichwould tend to provesuch lesser ind uded

offense.

Mr. Blankenship contendsthat out of the $6,000.00 he charged the Dixes, they wereonly
overcharged $697.67. Thisca culation was determined by Mr. Blankenship on the theory that he hed
initidly quoted the Dixesaprice of $2.50 per square foot of agphat which, when multiplied by 2,120.93

square feet of asphalt, totals $5,302.33.

Wefindthat thetria court committed no error by refusing alesser included offense
ingruction. Fird, thetestimony asto whether apricewas quoted intermsof squarefeet or squareyards
wasspeculativeand conflicting. Mr. Dix recaled aquote of $2.25 per squareyard; whileMrs. Dix was
unsureif the quote was $2.50 per squareyard or squarefoot. The number which appeared to be certain
wasaninitid estimateof $3,000.00t0 $3,500.00. Therewasdso evidenceby the State’ sexpert thet the
pavement work performed had avaue of $1,569.00. We are convinced thet thisevidence did not riseto

the level of warranting alesser included offense instruction.

3. Simultaneous Co-Existence of Fraudulent Intent and False

Representation. Mr. Blankenship next arguesthat thetrid committed error by refusing his proffered

11



indruction thet the State hed to prove thet fraudulent intent co-exigted at thetime of the fal se representation.
Wehavehedthat “[f]hetrid court must instruct thejury on al essentid dementsof the offenses charged,
and thefallure of thetria court to ingruct thejury on the essentid e ements deprivesthe accused of his
fundamentd right to afair trid, and condtitutesreversbleerror.” Syllabus, Satev. Miller, 184 W. Va

367, 400 S.E.2d 611 (1990).

Insupport of hisargument, Mr. Blankenship citesthis Court’ sdecison in Satev. Snith,
97W.Va 313,125 SEE. 90 (1924). Thedecisonin Smithinvolved aconvictionfor larceny. One of
theerrorsassgnedin the casewasthat thetrid court failed toingruct thejury that the defendant had the
Intent to commit larceny a thetime he cameinto possesson of themoney involved intheaime. Wedaed
in Smith that “[i]f the means employed were Smply to obtain possesson of the money for some lawful
purpose, and with the assent of the owner, and with no present intent to steal, the act would not be
larceny.” Smith, 97 W. Va at 314, 125 SEE. at 91. In syllabus point 1 of Smith we held:

Towarrant convictionfor larceny, embezzlement, or of obtaining

goodsor money by fase pretensesthe accused must have had the present

Intent to commit the offense at the time; and an ingtruction to the jury

omitting this element in the several offensesis erroneous.
Wedfirmed the conviction in Smith after reviewing therecord asawhole. Indoing so, wehddin syllabus
point 2 of Smith that “[t]hough there be error in such an ingruction, or in the admisson or regection of

evidence, yet, if onthewhole case presented to thejury, thejury could not properly havereached a

different verdict, the verdict should not be set aside.”

12



Intheingtant case, the Stiate arguesthat thetrid court’ sgenerd charge on goecificintent
adequatdy informed thejury that it had tofind Mr. Blankenship had fraudulent intent & thetime of hisfdse
representation. Thetrial court ingtructed thejury, “[o]ne of the dements of the crimescharged inthe
indictment inthis caseisthe dement of gpecificintent. Thet isto say, before this defendant can be guilty

as charged, he must have intended to do what he is accused of doing.”

Our casesupport the Sate spostion that agenerd indruction may curean omisson of agpeaific
element of an offense. “When ingructions are read as awhole and adequatdly advise thejury of all
necessary e ementsfor their consderation, thefact that asingleinstruction isincomplete or lacksa
particular el ement will not congtitute groundsfor disturbing ajury verdict.” Syl. pt. 6, Satev. Milam,
159 W. Va 691, 226 SE.2d 433 (1976). Accord Satev. Vance, 168 W. Va. 666, 675, 285 SE.2d
437,443 (1981). Inview of thetrid court’ sgenera instruction on specificintent, wefind no prgudicid

error in the rgjection of the proffered instruction.

4. Instruction on “ Puffing.” Lastly, Mr. Blankenship arguesthat thetrial court
committed error by rgecting hisingruction on“puffing.” Theindruction rgected wasasfollows “Thelaw
iswel| settled that in ordinary businesstransactionsstatementsof vauearemereexpressonsof opinion,

and that erroneous satementsof vauewill not support even acivil action for rescission or cancellation.”*’

"The profferedingruction camefrom an opinion by the FloridaSupreme Court in Criner

v. Sate, 109 So. 417 (Fla. 1926). The Criner decision involved a criminal charge of

misrepresentation asto the vaue of red property. The court in that case found that defendants
(continued...)
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Thetrial court rejected this instruction as an incomplete statement of the law.

Our casessupport thetrid court’scondudon that the proffered indruction wasincomplete
“ThisCourt hasa so looked askance at what iscommonly called ‘ dederstak’ or ‘ puffing' asanexcuse
for misrepresentations” Lengyd v. Lint, 167 W. Va 272, 277, 280 SE.2d 66, 69 (1981). Therule
inWest Virginiaisthat “avendor guilty of arepresantation madewithintent to decaive should not beheard
to say that the purchaser ought not to have bieved him.” Hortonv. Tyree, 104 W. Va. 238, 242-43,
139SE. 737-38(1927). Furthermore, thisCourt hasheld that “[ o] neto whom arepresentation ismade
may believeit to betrueand act thereon without making inquiry or invegigation to determineitstruth.” Syl.
pt. 3, Morrison v. Bank of Mount Hope, 124 W. Va. 478, 20 S.E.2d 790 (1942). See also Syl.
pt. 6, Gall v. Cowell, 118 W. Va. 263, 190 SE. 130 (1937) (“A representation, untrue in fact, made
by one party to acontract, asof hisown knowledge, which inducesthe other party to enter into the
contract, whereasthefirg party wasuninformed asto thetruth or falSity of therepresentation, isfraudulent
In equity, evenintheabsence of actud fraudulent intent.”); Syl. pt. 2, Sout v. Martin, 87W.Va 1, 104
SE. 157 (1920) (“Onewho representsthat acertain condition exists, when in fact hehasno knowledge
in regard thereto, will beliable to another, who dedswith him upon the faith of such representation, should
itturnout to befdse”); Syl. pt. 2, Saker v. Reese, 82 W. Va 764, 97 SE. 641 (1918) (“Oneto whom
arepresentation hasbeen made asan inducement to enter into acontract hastheright torely uponit astrue

quoad themaker, without making inquiry or investigation to determinethetruth thereof.”). Inlight of our

*(...continued)
could not be held criminally liable for overstating the value of real property.

14



previousholding that “[aninstruction which incorrectly satesthelaw should berefused,” Syl. pt. 7,
Thrasher v. Amere Gas Utils. Co., supra, wefind the proffered instruction by Mr. Blankenship was

properly refused by the circuit court as it incorrectly stated the law on “puffing” in thisjurisdiction.®®

C. Improper Closing Argument Remarks by the Prosecutor

Mr. Blankenship assgns eror to saverd remarks made by the prosecutor during dosng
arguments. When reviewing remarks made by a prosecutor, we have held:
Four factors are taken into account in determining whether
improper prosecutarid comment isso damaging asto requirereverd: (1)
the degree towhich the prosecutor’ sremarks have atendency tomideed
the jury and to prejudice the accused; (2) whether the remarks were
Isolated or extensive; (3) absent the remarks, the strength of competent
proof introduced to establish the guilt of theaccused; and (4) whether the

commentswere ddliberately placed beforethejury to divert attentionto
extraneous matters.

Syl. pt 6, Satev. Sugg, 193 W. Va. 388, 456 S.E.2d 469 (1995).

Mr. Blankenship failed to make an objection to the prasecutor’ sremarks prior to thejury
retiring for deliberations. Consequently, thetrid court rgected Mr. Blankenship’sbelated motion for a
midrid. Thetrid court ruled: “[y]ou should have objected to thosetypes of argumentsif you fdt they were

improper, so that the court could have dealt with them at that time before the jury.”

BMr. Blankenship makes afind and totally meritless argument that thetrid court wasin
error infaling toingruct thejury that if the evidence showed that hewas merdly collecting adett,
then therewas no intent to defraud. The so-called “debt” Mr. Blankenship sought to collect was
incurred as aresult of his fraudulent representations.
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The Satearguesthat thisissueisnot properly before this Court because Mr. Blankenship
falled to maketimey objections. Wehavehddthat “[i]f either the prosacutor or defensecounsd bdlieves
the other has madeimproper remarksto thejury, atimdy obyjection should be made coupled with arequest
to the court to ingruct thejury to disregard theremarks.” Syl. pt. 5, in part, Satev. Grubbs, 178 W.
Va. 811, 364 SE.2d 824 (1987).*° ThisCourt haslong held that “ [f]ailureto maketimely and proper
objectionto remarks of counsd madeinthe presence of thejury, during thetria of acase, conditutesa
... [forfaiture] of theright to raise the question theresfter inthetria court or inthe gppdlate court.” Syl.
pt. 1, in part, Sate v. Garrett, 195 W. Va. 630, 466 S.E.2d 481 (1995). Accord Syl. pt. 11 Sate
v. Davis, 205 W. Va. 569, 519 S.E.2d 852 (1999); Syl. pt. 5, Tennant v. Marion Health Care
Found., Inc., 194 W. Va. 97, 459 S.E.2d 374 (1995); Syl. pt. 1, Daniel B. by Richard B. v.
Ackerman, 190 W. Va 1, 435 SEE.2d 1 (1993); Syl. pt. 5, Satev. Davis, 180 W. Va. 357, 376
S.E.2d 563 (1988); Syl. pt. 7, Satev. Cirullo, 142 W. Va. 56, 93 S.E.2d 526 (1956); Syl. pt. 6,
Yunckev. Welker, 128 W. Va. 299, 36 SE.2d 410 (1945). We agreewith the State that thisissuewas

not properly preserved, and we therefore decline to address the matter.®

But see Syl. pt. 3, Lacy v. CSX Transp. Inc., 205 W. Va. 630, 520 S.E.2d 418
(1999) (“To preserve error with regpect to dosing arguments by an opponent, aparty need not
contemporaneoudy object wherethe party previoudy objected to thetrid court’sinlimineruling
permitting such argument, and the argument pursued by the opponent reasonably falswithin the
scope afforded by the court’ s ruling.”).

M. Blankenship hasinvited this Court to invoke the plain error doctrine to this
assgnment of error. We havereviewed theremarksaf the praosecutor and find thet thisissuedoes
not warrant gpplication of theplainerror doctrine. “Theplainerror doctrineof W. Va R. Crim.,
P. 52(b), whereby the court may take natice of plain errorsor defectsaffecting substantid rights
athough they were not brought to the atention of the court, isto be used sparingly and only in
those circumstancesin whichamiscarriage of justicewould otherwiseresult.” Syl. pt. 4, Sate

(continued...)
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V.

CONCLUSION

In view of the foregoing, we affirm the judgment of the circuit court.

Affirmed.

29(....continued)
v. Grubbs, 178 W. Va. 811, 364 SE.2d 824 (1987). Wedso hed in syllabus point seven of
Satev. Miller, 194 W. Va 3,459 SE.2d 114 (1995) that “[t]o trigger gpplication of the‘plain
error’ doctrine, theremust be (1) anerror; (2) that isplain; (3) thet affects substantid rights; and
(4) serioudly affects the fairness, integrity, or public reputation of the judicial proceedings.”
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