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SYLLABUSBY THE COURT

1. “A defendant ontrid hastheright to be accorded afull and far opportunity tofully
examineand cross-examinethewitnesses.” Syllabus Point 1, Satev. Crockett, 164 W.Va. 435, 265
S.E.2d 268 (1979).

2. “Severd bascrulesexig asto cross-examinaion of awitness. Thefirg isthet the
scope of cross-examination iscoextensvewith, and limited by, themateria evidence given ondirect
examination. The second isthat awitness may aso be cross-examined about matters affecting his
credibility. Theterm‘ credibility’ indudestheinterest and bias of thewitness, incondstent satements made
by the witness and to a certain extent the witness character. Thethird ruleisthat thetrid judge has
discretion astotheextent of cross-examination.” SyllabusPoint 4, Satev. Richey, 171 W.Va 342, 298
S.E.2d 879 (1982).

3. “Thediscretion of thetria courtin ruling onthe propriety of argument by counsd
beforethejury will not beinterfered with by the appellate court, unlessit appearsthat therights of the
complaning party have been pregudiced, or that manifest injustice resulted therefrom.”  Syllabus Point 3,
Satev. Boggs, 103 W.Va. 641, 138 S.E. 321 (1927).

4. “Evidenceof other crimes, wrongs, or actsisnot admissbleto provethecharacter
of apersoninorder to show that he acted in conformity therewith. It may, however, be admissblefor
other purposes, such asproof of motive, opportunity, intent, preparation, plan, knowledge, identity, or
absence of mistake or accident.” Syllabus Point 1, Satev. Edward CharlesL., 183W.Va 641, 398

S.E.2d 123 (1990).



5. “Whenatrid court grantsapre-trial discovery motion requiring the prasecution
to discloseevidenceinitspossesson, non-disclosure by the prosecutionisfata toitscasewhere such non-
ddosureisprgudiad. Thenondisdosureisprgudicdd wherethe defenseissurprised onamatenid issue
and wherethefailureto makethe discl osure hampersthe preparation and presentation of the defendant’s
case” SyllabusPoint 2, Satev. Grimm, 165 W.Va 547, 270 SE.2d 173 (1980), modified, Syllabus
Point 1, Sate v. Johnson, 179 W.Va. 619, 371 S.E.2d 340 (1988).

6. “When offering evidence under Rule 404(b) of the West Virginia Rules of
Evidence, the prosscutionisrequired to identify thegpeaific purpasefor which theevidenceisbang offered
and thejury must beingtructed to limit its consideration of the evidenceto only that purpose. Itisnot
sufficient for the prasecution or thetrid court merdly to citeor mention thelitany of possbleusesligedin
Rule404(b). Thespecific and precise purposefor whichthe evidenceisoffered must clearly beshown
from therecord and that purpose done must betold tothejury inthetrid court’ singruction.” Syllabus
Point 1, State v. McGinnis, 193 W.Va 147, 455 S.E.2d 516 (1994).

7. “Callaterd actsor crimesmay beintroducedin casesinvolving child sexud assault
or sexua abuse victimsto show the perpetrator had alustful disposition towardsthe victim, alustful
dispogtion towards children generdly, or alustful disposition to specific other children provided such
evidencerdaestoincdentsreasonably doseintimetotheinadent(s) giving risetotheindictment. Tothe
extent that thisconflictswith our decisoninSatev. Dolin, [176] W.Va. [688], 347 S.E.2d 208 (1986),
itisoverruled.” Syllabus Point 2, Satev. Edward CharlesL., 183 W.Va. 641, 398 S.E.2d 123

(1990).



8. Omissonsfromatrid transcript warrant anew trid only if themissing portion of

the transcript specifically prejudices a defendant’ s appeal.



Maynard, Chief Justice:

Thedefendant b ow, gppdlant, Richard Lee Graham, was charged with sexua abusein
thefirst degree of A.W.,! an dleven-year-old femae, in violation of W.Va Code § 61-8B-7 (1984).2
Following ajury trid on December 10, 1998 in the Circuit Court of Mercer County, the defendant was
found guilty. Ongpped tothisCourt, heassgnssavera errorsseeking reversd of hisconviction. For the

reasons that follow, we affirm.

FACTS

A thumbnail sketch of therdevant factsisasfollows. Attrid, eleven-year-old A.W.
testified that on March 27, 1998, she had disembarked the school busand waswalking thelong driveway
to her hilltop house when her neighbor, twenty-two-year-old Richard Lee Graham,? grabbed her from
behind, pushed her againg him, and rubbed her buttockswith hiserect penisthrough their clothing. A.W.

screamed, broke loose, and ran home. The defendant retreated toward his house at the bottom of thehll.

‘Consgstent with our practicein casesinvolving sendtive matters, we usethevictim'sinitids. See
Satev. Edward Charles L., 183 W.Va. 641, 645 n. 1, 398 S.E.2d 123, 127 n. 1 (1990).

AV.Va Code § 61-8B-7 (1984) Satesin pertinent part that “[g] personisguilty of sexud abuse
inthefirst degreewhen. . . [sluch person, baing fourteen yearsold or more, subjectsanother personto
sexual contact who is eleven yearsold or less.”

*The defendant is mentally retarded and lives with his mother and siblings.
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Thevictim’smother, Y vette G., testified concerning the events following the incident including her
daughter’ sfear of men asareault of theatack. Theinvestigating officer, Detective Sergeant Darrdll Balley
of theMercer County Sheriff’ s Department, testified thet the defendant was convicted of first degree sexud
abusefor anincident in 1994 inwhich hefondled and kissed the breadts, and maybethevagind area, of
another 11-year-old girl.*

The defendant offered the testimony of hisyounger brother and mother that he had been
a homewhentheinddent occurred. Severd friendsof thedefendant’ sfamily corroborated thistestimony

or rebutted the victim’ s testimony concerning what the defendant was wearing on the day of the attack.

Upon hisconvictionfor sexud abuseinthefirst degree, the defendant was sentenced to
oneto fiveyearsin the penitentiary. The sentence was suspended, and the defendant was placed on
probation for aperiod of five yearswith the conditionsthat he serve ninety daysin the Southern Regiond
Jal and, uponreleasefromjail, be placed in aresdentid trestment center for the treestment of his* mentd
and sexud deviations and that he remain in such placement until it is determined that he can returnto

society.”

DISCUSSION

“The defendant served timein the penitentiary for the 1995 conviction and was released on
September 5, 1997.



Fr4, the defendant aversthat thecircuit court erred in precluding hiscross-examination
of Yvette G., thevictim' smother, concerning domestic violence petitions she filed againgt her husband,
thevictim’ sstepfather, to rebut theinferencethat the victim was afraid of men because of thedefendant’' s
attack.” Specificdly, the defendant sought to cross-examinethe victim’ smother concerning severd
Ingancesfrom 1996 through 1998 inwhich her husband, Doug G., verbaly and physcaly abusad her and
madethreats againgt her and her children. The defendant argues, inter alia, that the preclusion of this
evidence deprived him of hisright to introduce rebuttal evidence and to challengethe credibility of the

withess.

ThisCourt hasstated that “[8] defendant ontrid hastheright to beaccorded afull andfarr
opportunity tofully examineand cross-examinethewitnesses” SyllabusPoint 1, Satev. Crockett, 164
W.Va. 435, 265 S.E.2d 268 (1979). However, thisright is not unbridled.

Severa basicrulesexist asto cross-examination of a
witness. Thefirst isthat the scope of cross-examinationis
coextendvewith, and limited by, the materid evidencegivenon
direct examination. The second isthat awitness may adso be
cross-examined about mattersaffecting hiscredibility. Theterm
“credibility” includes the interest and bias of the witness,
Incong stent statements made by the witnessand to acertain
extent thewitness character. Thethird ruleisthat thetrid judge
has discretion as to the extent of cross-examination.

In duly 1996 and July 1998, thevictim’ smother filed family violence petitions againgt her husbend,
Doug G., thevictim' sstepfather, inwhich she dleged verba and physicd abuse. At trid, thevictim's
mother testified that she is now separated from her husband and that divorce proceedings are pending.
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Syllabus Point 4, Satev. Richey, 171 W.Va. 342, 298 S.E.2d 879 (1982).° We have opined that the
trid court’ sdecigonto excudeor permit questionson cross-examinaion“isnot reviewableexceptincase
of manifest abuse or injustice.” Syllabus Point 4, in part, Sate v. Carduff, 142 W.Va. 18, 93 SE.2d

502 (1956). With these standards to guide us, we now review the first issue raised by the defendant.

Ondirect examindtion, Y vette G., A.W.'s mother, tedtified that Sncetheincident withthe
defendant, A.W. is“terrified of men.” Specificdly, the victim avoids men when possibleand sheis
withdrawn in their company. Y vette G. testified on cross-examination that sheisnow separated from
A.W. sgepfather, but prior to the sparation A.W. was comfortable around her sepfather. At that poirt,
defendant’ s counsel sought to question Y vette G. concerning domesti ¢ disputes between her and her

estranged husband and was precluded from doing so by the trial court.

Wefindthat thedrcuit courtdid not e in preduding thiscross-examingion. Frd, it seems
clear that thevictim’ sfear of meniscollaterd to the main issues surrounding the defendant’ s culpability.
Thisevidence concernsthevictim’ sresponseto the sexud abuseandisnot ametter thet directly weighs
upon theguilt or innocence of the defendant. In other words, even if the defendant established that A.W.
feared men prior to theincident of sexua abuse by the defendant, thiswould not have changed the

Oefendant’ sguilt or innocence. Second, thedomedtic violence petitionsfiled by Y vette G. do not contradict

9naccord, Rule611(b)(1) of theWest VirginiaRules of Evidence statesthat the cross-examination
of non-party witnesses* should be limited to the subject matter of the direct examination and matters
affecting the credibility of the non-party witness.”
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her testimony on direct examination. Therecord revealsthat on saveral instancesin 1996 and 1998,
AW. sgepfaher dlegedy verbdly and physcaly abused A W. smother, sometimesinfront of A W. and
her Sblings. From these petitions, however, it cannot be discerned whether thevictim did or did not fear
men asaresult of her sepfather’ saleged conduct. Also, nothing inthese petitionsdirectly refutes Y vette
G.’ stestimony on cross-examingaion that A.W. wascomfortablearound her sepfather when helived with
thefamily. Findly, the defendant was not completdly precluded from questioning Y vette G. concerning
A.W. srdaionshipwith her sepfather. Accordingly, wecondudethet thedircuit court’ sprecluson of the
cross-examinaion of thevictim’ smother concerning domestic violence does not amount to meanifest abuse

or injustice.

Ashissecond assgnment of error, thedefendant contendstheat the circuit court erredin
alowing theprosecutor toarguein cloang that A.W. isafraid of men because of the defendant’ sattack,
after denying the defendant the opportunity to crass-examine Y vette G. concerning the domestic violence

petitions.

Inreviewing dlegedly improper comments made by ajprosecutor during dosng argumernt,
we are mindful that “[c]ounsel necessarily have grest latitude in the argument of acase,” Satev.
Clifford, 58 W.Va 681, 687, 52 S.E. 864, 866 (1906) (citation omitted), and that “[u]nduerestriction
should not be placed on aprosecuting atorney in hisargument to thejury.” Satev. Davis, 139 W.Va
645, 653, 81 S.E.2d 95, 101 (1954), overruled, in part, on other grounds, Sate v. Bragg, 140

W.Va 585, 87 SE.2d 689 (1955). Accordingly, “[t]hediscretion of thetrid court inruling onthe
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propriety of argument by counsd before thejury will not beinterfered with by the appdllate court, unless
it gppearsthat therights of the complaining party have been prgjudiced, or that manifest injustice resulted
therefrom.” Syllabus Point 3, Sate v. Boggs, 103 W.Va. 641, 138 S.E. 321 (1927).
Atthedoseof thetrid, the prosecutor argued in support of therdiability of thevictim’'s

testimony and stated,

Why would an deven year old makethis up and how would she

know how to act after something likethis happened if she had

medeitup?. .. How rdiableisit that shedid thisfor days. Thet

shedung to her mother. Shewouldn’t go out on the porch. Thet

she was afraid of men after that.
Thedefendant arguesthat thiswas unfarly prgudicid because the prosecutor remarked on the defendant’s
falureto chdlenge Y vette G.’ stestimony concarning A.W.’ sfear of men. According to the defendant, the
prosecutor dso unfairly satedthet the only reason for A.W.’ sfear of men isthe defendant’ ssexua abuse

of the victim.

“A prosecutor may argue dl reasonable inferences from the evidencein therecord.”
Syllabus Point 7, in part, Sate v. England, 180 W.Va. 342, 376 S.E.2d 548 (1988). It isclear that the
comments a issue condtitute areasonable inference from the evidence adduced from the testimony of
Yvette G. Also, aprosecutor isnot prohibited from commenting on the credibility of witnesses.” See
Satev. England, 180 W.Va. 342, 376 S.E.2d 548 (1988). Finally, this Court has carefully read the

prosscutor’ sdosng argument and wefind no references to the defendant’ sfalureto chdlenge Yvette G.'s

‘It isimproper, however, for aprosecutor to assart hispersond opinion asto the credibility of a
witness. Syllabus Point 8, Sate v. England, supra.
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testimony concarning A.W.” sfear of men, nor do wefind the Satement that there could beno other reason
for thevictim’ sfear but the defendant’ s sexua abuse. Accordingly, we believe that the prosecutor’s
commentsdo not resultin pregudice or manifest injusticeto thedefendant. \WWe conclude, therefore, that

the circuit court did not abuse its discretion in allowing the comments.

Next, thedefendant complainsthat thecircuit court erredin precl uding the defendant from
cross-examining Detective Bailey concerning hislack of investigationin order to show bias, presumption

of guilt, and lack of any attempt to corroborate the victim’ s allegation.

A review of thetrid transcript reved sthat defensecounsd questioned Detective Balley at
length concerning themanner inwhich heconducted hisinvestigationinduding Detective Balley’ sfalure
to examinethe place wherethe sexua abuse occurred, thefact that hedid not ask thevictim to identity
the defendant from aphoto array, hisfalureto determinewhether therewereany other witnessesat the
defendant’ sresidence et thetime of the offense, and hisfailureto ask the defendant’ smother if shehad
been a the house during the time period in which the sexud abuse occurred. Inlight of this wefind no

merit to this assignment of error.

Thefourthissuera sed by the defendant iswhether the circuit court improperly alowed
evidence of thedefendant’ sprior conviction. Therecord revedsthat in apre-trid conference order dated

June 15, 1998, the circuit court set thetrid date for September 9, 1998, and ordered the State to file



requests, pre-tria motions, and noticesby June29, 1998. On August 26, 1998, the Statefiled itsnotice
of intent,

to use evidence of Defendant’ s prior conviction on January 6,
1995in Siate of West Virginiav. Richard Graham, Case Number
94-F-172 and the circumstances attendant to that conviction,
pursuant to Rule 404(b) . . . to prove Defendant’ s lustful
digpostionto children, hismative, opportunity, intent, preparation,
plan, knowledge, identity, and/or abbsence of mistakeor accident.

OnAugust 27, 1998, the defendant filed an objection to the use of thisevidence because of theuntimeliness
of thenoatice, the State’ spreviousfailureto notify the defendant of the use of the evidencein responseto
the defendant’ s motion for discovery and ingpection, and the State sfallure to Sate witnesses, facts, or
evidencerdativetothisevidence. Thetria wasultimately continued until December 10, 1998. Onthe

morning of thetrid, both Sdesargued theissue, and thecdircuit court admitted theevidencefor the purpose

of showing the defendant’s lustful disposition.

This Court has stated:

Evidence of other crimes, wrongs, or acts is not
admissibleto prove the character of apersonin order to show
that he acted in conformity therewith. 1t may, however, be
admissible for other purposes, such as proof of motive,
opportunity, intent, preparation, plan, knowledge, identity, or
absence of mistake or accident. W.Va. R.Evid. 404(b).

Syllabus Point 1, State v. Edward CharlesL., 183 W.Va. 641, 398 S.E.2d 123 (1990).

The gtandard of review for atrid court’sadmisson of
evidence pursuant to Rule 404(b) [of theWes VirginiaRules of
Evidence] involvesathree-step andyss. First, wereview for
clear error thetria court’ sfactua determination that thereis



sufficient evidence to show the other acts occurred. Second, we
review de novo whether the trial court correctly found the
evidencewasadmissiblefor alegitimate purpose. Third, we
review for an abuse of discretion thetrid court’ s condluson thet
the* other acts’ evidenceismoreprobativethan prgudicia under
Rule 403.

Satev. LaRock, 196 W.Va. 294, 310-311, 470 S.E.2d 613, 629-630 (1996) (footnote and citations

omitted).

Hrg, weaddressthetimdinessof theState sdisclosure of itsintent to usethe Rule404(b)
evidence.
When atria court grantsapre-trial discovery motion
requiring the prosecution to disclose evidencein its possession,
non-disclosure by the prosecutionisfata to its casewhere such
non-disclosureisprgudicia. Thenon-disclosureisprgudicid
wherethedefenseissurprised onamaterid issueand wherethe
fallure to make the disclosure hampers the preparation and
presentation of the defendant’s case.
Syllabus Point 2, Satev. Grimm, 165 W.Va. 547, 270 S.E.2d 173 (1980), modified, Syllabus Point
1, Satev. Johnson, 179 W.Va. 619, 371 S.E.2d 340 (1988).2 Theingant case doesnot concern non-
disclosurebut rather disclosure outsdethe origing time frame mandated by thedrcuit court. Despitethis
untimdiness, the defendant Hill recaived natice of the State sintent to use the evidence goproximatdy three

monthsand fourteen daysprior totrid. Further, the defendant failsto explain how hewas prgjudiced by

# Although Grimmwas written prior to the adoption of the West Virginia Rules of Criminal
Procedure, the standard for determining whether failureto comply with court-ordered discovery isfatd
remainsthe same asthat which weannounced in Grimm.” Satev. Gary F., 189 W.Va 523, 527 n.
4,432 SE.2d 793, 797 n. 4 (1993). “Themodification [of Grimm . . . does not affect the substance of
the standard; merely itsform.” Id.



theuntimdy disd osure of theevidence. Therefore, we condudethat the noticewas sufficiently timely to

prevent surprise and to give the defendant the opportunity to prepare his defense.

Concerning the sufficiency of the notice, this Court has said:

When offering evidence under Rule 404(b) of theWest
VirginiaRulesof Evidence, the prosecution isrequired to identify
the specific purposefor which theevidenceisbeing offered and
the jury must be instructed to limit its consideration of the
evidence to only that purpose. It is not sufficient for the
prosecution or thetrid court merdly to cite or mention thelitany
of possbleusesligedin Rule404(b). The specific and precise
purposefor whichthe evidenceis offered must dearly beshown
fromthe record and thet purposedone must betold to thejury in
the trial court’ sinstruction.

Syllabus Point 1, Sate v. McGinnis, 193 W.Va. 147, 455 SE.2d 516 (1994). Thetext of the notice
specificdly containsthe style, the date, and the case number of the defendant’ sprior conviction. It aso
daesthat the purpose of the evidenceis, inter alia, to prove the defendant’ slustful digposition toward
children. Thiswassufficient to givethe defendant notice of both the nature and the purpose of the Rule

404(b) evidence.

Asfortheadmisson of theevidence, itisdear thet thereissufficient evidenceto show the
other actsoccurred. Also, webdievethetria court correctly found the evidence admissiblefor a
legitimate purpose. In Syllabus Point 2 of State v. Edward Charles L., supra, we stated:
Collateral actsor crimesmay beintroduced in cases
involving child sexud assault or sexud abusevictimstoshow the

perpetrator had alugtful dispositiontowardsthevictim, alustful
dispostiontowardschildrengenerdly, or alustful dispostionto
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specificother children provided such evidencerdaestoincidents
reasonably closein timeto theincident(s) giving riseto the
indictment. Totheextent that thisconflictswith our decisonin
Satev. Dolin, [176] W.Va. [688], 347 S.E.2d 208 (1986), it
Is overruled.

Fndly, wefind that the circuit court did not abuseits discretion in cond uding that the other actsevidence

IS more probative than prejudicial under Rule 403.

Next, thedefendant caimsthat therecord doesnot reflect that aproper limitingingruction
was given concerning the admission of the Rule 404(b) evidence® Wedisagree. Thetrid transcript shows
that the circuit court gave the following instruction when the Rule 404(b) evidence was admitted.

I’m going to give you what is called precautionary
ingructionsthat tell you how to treat the evidence you' ve just
recaved. The Court indructsthejury that it hasheard evidence
thet the Defendant was previoudy convicted of sexud abuseinthe
1st degree againgt an 11 year old girl under somewhat smilar
crecumstances. Such evidence of acollaterd crimeisnot to be
consdered asproof of the Defendant’ sguilt on the present part
but may be consdered in deciding whether the Defendant had a
(unclear) disposition for children and that his actions were
intentional and were done (unclear).

Inthejury charge contained in the record, the above indruction isrecorded in itsentirety. In place of the
fird“undear” isthe phraselustful digpogition toward children.” The second “undear” isreplaced with the
phrase, “for hissexud graification.” Superimposad onthistyped indructionisthetrid judge shandwriting

which statesthat theingtruction was*[r]ead to Jury at 1:28 p.m. on 12/10/98 intrid of Statev. Richard

*The defendant’ shrief isinconsistent onthispoint. On the previous pagethe defendant Statesthat
“[c]ounsal believes the Court probably did give an adequate instruction.”
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Graham 98-FE 121 1C.” Thisnotationisfollowed by thetrid judge ssgnature. We condudefrom this
that the circuit court gave an adequate limiting instruction.

Lad, the defendant assartsthat thetrid transcript isso incompleteasto deny himarecord
for hisgpped. Specificdly, thedefendant complainsof the numeroustimesinwhichthetrid transcript
containstheword “unclear” in place of what wasactudly said a trid. The State agreesthat the transcript
containsadisturbing number of undear passages ™ but aversthat thereisno identifiableerror or prejudice

shown by the defendant requiring reversal of his conviction. We agree.

Although we have not specifically addressed thisissue, other courts have held that
“omissonsfromatrid transoript only warrant anew trid if ‘themissng portion of thetransoript specificaly
prejudices [adefendant’s] appedl.’” U.S. v. Brown, 202 F.3d 691, 696 (4th Cir. 2000), quoting
United Satesv. Gillis, 773 F.2d 549, 554 (4th Cir. 1985); United Sates v. Huggins, 191 F.3d
532,536 (4th Cir. 1999), cert. denied,  U.S. |, 120 S.Ct. 1968, 146 L.Ed.2d 799 (2000). See
also Satev. Clark, 644 S0.2d 1130, 1131 (LaApp. 4 Cir. 1994), writ denied, 651 So.2d 287 (La.
1995) (* adefendant isnat necessarily entitled to have hisconviction reversad just becausethereisnotrid
transcript availablefor review . . . . [but] where adefendant’ sright of review waspregjudiced. . . the
defendant wasgiven rdief”). Thisisinaccord with our ownlaw. In Satev. Mayle, 178 W.Va 26, 357
SE.2d 219(1987), the defendant d aimed that hisdue processrightswereviolated because morethan two

yearsdapsad before histranseript was supplied to him so that he could complete hisgpped. ThisCourt

A ccording to the State’ s brief, the 105 page trial transcript contains 123 unclear passages.
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disagreed, explaining that “we have dlowed him his goped, and he has shown no prgudice by the delay
of twoyears” Mayle, 178 W.Va at 30, 357 SE.2d a 223. Depitethe regrettable number of unclear
passages, we bdievethat thetranscript in noway prgjudicesthe defendant’ sright to ameaningful appedl.

This Court had no difficulty in assessing the defendant’ s alleged errorsin light of the record.

CONCLUSION

For the foregoing reasons, we find no merit in the assgnments of error raised by the

defendant. Accordingly, the judgment of the Circuit Court of Mercer County is affirmed.

Affirmed.
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