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SYLLABUSBY THE COURT

1. “Appdlatereview of adrcuit court’ sorder grantingamationtodismissacomplaint
iIsdenovo.” Syllabuspoint 2, Sate ex rel. McGraw v. Scott Runyan Pontiac-Buick, Inc., 194

W. Va. 770, 461 S.E.2d 516 (1995).

2. “If ahighway condructionor improvement project resultsin probable damageto
private property without an actua taking thereof and the ownersin good faith clam damages, the West
VirginiaCommissoner of Highwayshasadautory duty to inditute procesdingsin eminent domanwithin
areasonabletime after completion of the work to ascertain the amount of damages, if any, and, if hefalls
to do 50, after reasonabletime, mandamuswill lieto requiretheingtitution of such proceedings” Syllabus
point 1, Sate ex rel. Rhodes v. West Virginia Department of Highways, 155 W. Va. 735, 187

S.E.2d 218 (1972).

3. “* A writ of mandamuswill not issue unlessthreed ements coexis--(1) adeer legd
right in the petitioner to therdief sought; (2) alegd duty on the part of respondent to do the thing which
the petitioner seeksto compd; and (3) the absence of another adequate remedy.” Syllabus point 2, Sate
exrel. Kucerav. City of Whedling, 153 W. Va 538, 170 S.E.2d 367 (1969).” Syllabus point 1,

Sateexrel. Davisv. Vieweg,  W.Va ___, 529 SE.2d 103 (2000).

4, “Where apetitioner seeksinamandamus proceeding to compel the State Road



Commissioner to ingtitute proceedingsto ascertain damagesto private property alegedly caused by the
State Road Commissioner in ahighway construction or improvement, the clear legal right which the
petitioner must show isnot that there has been damages or what the amount of the damagesis, but that
thereisreasonabl e causeto believe that these questions should be resolved by ajudgeand ajury of
freeholdersin the county in which the property islocated.” Syllabus point 2, Sate exre. Phoenix Ins,

Co. v. Ritchie, 154 W. Va 306, 175 S.E.2d 428 (1970).



Per Curiam:

Ms. Shaffer appealsan order of the Circuit Court of Jackson County that dismissed her
complaint saeking awrit of mandamusto compd theWest VirginiaDepartment of Trangportation, Divison
of Highways, toindituteeminent domain proceedingsfor the purpose of ascertaining thedamages if any,
caused to her property asaresult of the construction of astorm water drainage system to servethe
highwaysintheareaof her home. Wefind that the circuit court erred in dismissing her complaint.

Consequently, we reverse and remand for additional proceedings.

l.
FACTUAL AND PROCEDURAL HISTORY
Itisundisputed thet in 1997, theWest VirginiaDepartment of Trangportation, Divison of
Highways, aopellee herein and defendant below (hereinafter “DOH”), condructed sorm water drainage
ditchesand culvertsaong Linden Lane and its cross streetsin Evans, Jackson County, West Virginia
VerlaShaffer, gopdlant hereinand plaintiff below (hereinafter “Ms. Shaffer”), ownsred property located
a 112 Linden Lane. Accordingto Ms. Sheffer, the drainage system for the Linden Lane areaincludes
“drainage ditches and culvertsalong Linden Lane and its cross streets which gather water runoff from
Linden Laneand the surrounding areaand discharge it into severd ditchesrunning . . . infront of, across

the street from, and perpendicular to” her property and home.

Ms Shdffer aversthat during arainstorm on our about June 2, 1997, which waswithin one

week of the completion of theLinden Lane areadrainage sysem, Ms Sheffer’ sproperty, homeand garage
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wereflooded.! According to Ms. Shaffer, thisflooding caused damageto her home, yard, garage and
numerousitemsof persond propaty. Ms Shaffer contendsthat thisflooding was causad when the ditches
and culvertson Linden Laneand itsarosssregts overflowed during therangorm discharging largevolumes
of water onto her property. Shefurther assartsthat the ditchesand culvertshave continued to periodicaly
overflow and dischargelarge volumes of water onto her property, thereby repestedly and continuoudy
damaging her red and persond property. Prior tothe DOH’ scongruction of thedrainagesyseminthe

Linden Lane area, Ms. Shaffer states, she did not have aflooding problem.

Ms. Shaffer maintainsthat, after repeatedly notifying the DOH of the damage to her
property, and repeated unsuccessful attemptsto get the DOH to repair the drainage system, shefiled, on
January 22, 1999, inthe Circuit Court of Jackson County, a*“ PETITION FORWRIT OF MANDAMUS
TOCOMPEL EMINENT DOMAIN PROCEEDINGS;” aleging that thedamagesto her property were
“adirect and proximate result of [the DOH'’ g failure to design, construct and maintain its sorm water
gystemi.e., theditchesand culverts, on Linden Lane and itScross streets, . . . so asto prevent their
overflow and flooding of [her] property,” and seeking to compel the DOH to “initiate eminent domain
proceedings pursuant to West Virginia Code, Chapter 54, Article 1, to determine the amount of the

damagesincurred by [Ms. Shaffer] which were caused by [the DOH,] and to compensate her for said

The DOH contendsthat, on June 2, 1997, theareaof Evans, West Virginia, experienced
aggnificant rain sorm that, prior to run off, caused surfaceflooding of an extensve portion of thearea.
Otherwisg, initsbrief filed inthis Court, the DOH does not dispute Ms. Shaffer’ s account of repeated
flooding and consequent damage to her property.
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damages”? Inresponseto Ms. Shaffer’ s petition, the DOH filed amoation to dismiss assarting thet, under
theversonof Rule71B of theWest VirginiaRulesof Civil Procedurethat becameeffectiveon April 6,
1998, Ms. Shaffer’ saction should have been filed asacomplaint.® By order entered March 30, 1999, the
drcuit court granted the DOH’ smotion to dismiss, but presarved Ms. Shaffer’ sright to properly apply to

that court for awrit of mandamus.

Thereafter, on April 27, 1999, Ms. Shaffer filed a complaint, conforming with
W.Va R. Civ. P. 71B, asserting the same dlegations againg the DOH and requesting the samerelief as

in her earlier petition. Once again, the DOH responded by filing amotion to dismissasserting that Ms.

Ms. Shaffer notesthat oneof her neighborson Linden Laneaso suffered damagefrom
repeated flooding following the DOH’ scongtruction of thedrainage system. Accordingto Ms. Sheffer,
the DOH indtituted an eminent domain proceading regarding that neighbor’ sproperty in December, 1998.

*Rule 71B of the West Virginia Rules of Civil Procedure states, in relevant part:

(a) Applicability of rules. -- TheWest VirginiaRules of Civil
Procedure governthe procedurefor thegpplicationfor, and issuance of,
extraordinary writs.

(c) Complaint. -- (1) Caption. -- The complaint sndl containa
caption asprovided in Rule 10(a) except thet the plaintiff shal nameas
defendantsthe agencies, entities, or individuas of the State of West
Virginiato which the relief shall be directed.

(2) Contents. -- The complaint shal contain ashort and plain
statement of the authority for the writ demanded. . . .
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Shaffer’ saction was not cognizablein mandamus.* According to Ms. Shaffer, the court heard oral
arguments, but did not acoept any evidence before ruling on the DOH’ smation. Subsequently, by order
entered August 2, 1999, the circuit court granted the DOH’ s motion and dismissed Ms. Shaffer’s
complaint, with prgjudice. Initsorder, thecircuit court first found that the issue before it congtituted a
question of law, whichwas* squardly inthebreagt of the Court.” Neverthdess, thecdircuit court provided
thefollowing rationae, basad upon factud determinations, for its decison to grant the DOH’smoation to
dismiss:

[Ms. Shaffer has] failed to prove any of the lements of Sateexrd.

Kucera,”necessary to requirethe Defendant toindituteeminent domain

proceedings. [Ms. Shaffer] has not demondtrated to this Court thet [the

DOH] hastaken or damaged her property within areasonabletime after

condruction or improvementsthat weremadeby the[DOH)]. Therecord

beforethis Court containsno showing that the[ DOH] took any action

which could havepossbly damaged [Ms. Sheffer’ g property. Infact, the

areawhich was flooded could not have been caused by [the DOH'’ |

actionson Linden Lane.

(Footnoteadded). Moreover, indecidingtodismissMs. Shaffer’ scomplaint, thecircuit court expresdy

relied on Sate ex rel. Henson v. West Virginia Dep't of Transp., Div. of Highways, 203 W. Va

“Note, the record designated on gppeal doesnot contain amotion to dismissfiled by the
DOH. Thereiscontainedintherecorda“MOTION FOR JUDGMENT ON THE PLEADINGS;” which
wasfiled by the DOH onMay 26, 1999. Thus, it gppearsthat the circuit court may have treated this
motion asamoation to dismiss. However, there isno such explanation or any mention of amotion for
judgment on the pleadings in the circuit court’s final order.

*In syllabus point two of Sate ex rel. Kucera v. City of Whedling, 153 W. Va. 538,
170 SE.2d 367 (1969), this Court st forth the dementsthat must coexist beforeawrit of mandamuswill
lie. These specific elements are discussed in the body of this opinion.
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229, 506 S.E.2d 825 (1998) (per curiam),® stating:

Although the previoudy cited case of Sateexrd. Henson was
aper curiamdecigon of the West VirginiaSupreme Court of Appedls,
[this Circuit Court] isof the opinion that the procedure followed by the
Circuit Court of Kanawha County inthat caseisthe same procedure this
Court should follow in deciding this issue.

It isfrom this order that Ms. Shaffer appeals.

.
STANDARD OF REVIEW
“Appdlatereview of adrcuit court’ sorder granting amation to dismissacomplantisde
novo.” Syl. pt. 2, Sate ex rel. McGraw v. Scott Runyan Pontiac-Buick, Inc., 194 W. Va. 770,

461 S.E.2d 516 (1995).

[1.
WRIT OF MANDAMUSTO INSTITUTE EMINENT DOMAIN PROCEEDINGS

Ms Shaffer arguesthat theWest VirginiaCondtitution, Artidlel11, Section9,”and W. Va.

We have reiterated, on numerous occasions, that per curiamopinionsare not legal
precedent. See, eg., Lawyer DisciplinaryBd.v.Nedy,  W.Va ___,  n.1,528 SE.2d 468,
469 n.1 (1998) (“We point out that aper curiam opinionisnot legd precedent. SeelLievingv. Hadley,
188 W. Va. 197, 201 n.4, 423 S.E.2d 600, 604 n.4 (1992).”).

‘Article 111, Section 9 of the West Virginia Congtitution states:

Private property shdl not be taken or damaged for public use,

without just compensation; nor shdl the same betaken by any company,

incorporated for the purposes of internal improvement, until just
(continued...)



Code § 54-1-1 et seq., protect property owners from the taking of, or damageto, their property by
the government without just compensation. When the DOH carries out such ataking and then failsto
properly indtitute an eminent domain proceeding, Ms. Shaffer contends, aproperty owner may seek awrit
of mandamus to compel the eminent domain proceeding wherein the property owner may seek
compensationfor hisor her damages. Ms Shaffer assartsthat, by virtueof thecircuit court’ sdecison, she
has been improperly denied the opportunity to present her evidence that her property was flooded and
damaged asareault of the actionsof the DOH. She asksthisCourt to reversethe order of thecircuit court

and allow her to have her day in court.®

’(...continued)

compensation shdl have been paid, or secured to bepaid, to the owner;
andwhen private property shdl betaken, or damaged, for public use, or
for the use of such corporation, the compensation to the owner shdl be
ascertained in such manner, as may be prescribed by genera law;
provided, that when required by ether of the parties, such compensation
shall be ascertained by an impartia jury of twelve freeholders.

#The DOH respondsto Ms. Shaffer’ sarguments by asserting that the Sateisentitled to
Soveragn Immunity with regard to thiscase pursuant to the West Virginia Condtitution, Artide V1, Section
35, which states:

TheSateof Wes Virginiashd| never bemade defendant in any
court of law or equity, except the State of West Virginia, including any
subdivisionthereof, or any municipdity therein, or any officer, agent, or
employee thereof, may be made defendant in any garnishment or
attachment proceeding, as garnishee or suggestee.

Wefindthe DOH’ sargument to bewithout merit asit hasbeen repeatedly rgected by this
Court. For example, in Sate ex rel. Rhodes v. West Virginia Dep’'t of Highways, 155 W. Va.
735, 738, 187 S.E.2d 218, 220-21 (1972), we stated:

Section 9 of Artidelll of the Conditution of West Virginiaprovidesthet
private property “shal not be taken or damaged for public use, without
(continued...)



With regard to aproperty ownersright to recover for damages causad to private property
by the DOH, we have held:

If ahighway construction or improvement project resultsin
probable damageto private property without an actud taking thereof and

8(...continued)

just compensation; * * *.” Section 35 of Article V1 of the Condtitution
providesthat “ The State of West Virginiashal never be made defendant
in any court of law or equity, * * *.” In the light of these two
congtitutional provisions, this Court hasrepestedly held that the West
VirginiaDepartment of Highways, (formerly desgnated as The Stlate Road
Commission), anagency of the state, may berequired by mandamusto
institute eminent domain proceedings in order to ascertain just
compensation for private land taken or damaged for state highway
purposes. Sate ex rel. French v. Sate Road Commission, 147
W. Va. 619, 129 S.E.2d 831 [(1963)]; Hardy v. Smpson, 118
W. Va. 440, 190 S.E. 680[(1937)]. Seealso [Syl. pt. 3,] Johnson
v. City of Parkersburg, 16 W. Va. 402 (1880)].

Smilaly, in Sateex rd. Phoenix Ins. Co. v. Ritchie, 154 W. Va 306, 311-12, 175 SE.2d 428, 431
(1970), this Court observed:

Artidelll, Section 9, of the Condtitution of this State providesthet
“[p]rivate property shdl not be taken or damaged for public use, without
just compensation . . ..” However, Article VI, Section 35, of the
Condtitution providesthat “[t|he State of West Virginiashdl never be
mede defendant inany court of law or equity ...." These conditutiona
provisions gppear to beirreconcilable, but this Court hasheld that if the
State Road Commissioner abuseshisdiscretioninfalingtoinditutean
action of eminent domain agang aproperty owner who alegesthat his
property has been taken or damaged asaresult of the congtruction of a
public highway, such commissioner will by thisCourt bedirectedina
mandamus proceeding to ingtitute such action to determine whether
property hasbeen taken or damaged and, if so, theamount of damagethe
property owner has suffered.

(Citation omitted). Seealso Sateexrel. Smeltzer v. Sawyers, 149 W. Va. 641, 643, 142 SE.2d
886, 888 (1965) (same).



the ownersin good faith daim damages, theWes VirginiaCommissoner

of Highways hasastatutory duty to institute proceedingsin eminent

domainwithin areasonabletimeafter completion of thework toascertain

the amount of damages, if any, and, if hefallsto do so, after reasonable

time, mandamus will lie to require the institution of such proceedings.
Syl. pt. 1, Sateexrel. Rhodesv. West Virginia Dep't of Highways, 155 W. Va. 735, 187 S.E.2d
218 (1972). Accord Syl. pt. 1, State ex rel. Phoenix Ins. Co. v. Ritchie, 154 W. Va. 306, 175
S.E.2d 428 (1970); Syllabus, Sate ex rel. Lynch v. Sate Road Comni'n, 151 W. Va. 858, 157
S.E.2d 329 (1967); Syl. pt. 1, Sate ex rel. Griggsv. Graney, 143 W. Va. 610, 103 S.E.2d 878
(1958). Thus, the proper course of action for an aggrieved property owner who believeshisor her
property has sustained damage asaresult of highway congtruction or improvement by the DOH, after a
reasonabl e time without gppropriate action by the DOH, isto fileacomplant in the circuit court seeking

awrit of mandamus.

The standard for issuing awrit of mandamus is well established:
“A writ of mandamus will not issue unless three elements

coexigd--(1) aclear legd right in the petitioner totherdief sought; (2) a

legd duty on the part of respondent to do the thing which the petitioner

seeksto compel; and (3) the absence of another adequate remedy.”

Syllabus point 2, Sate ex rel. Kucera v. City of Wheeling, 153

W. Va 538, 170 S.E.2d 367 (1969).
Syl. pt. 1, Sateexrd. Davisv. Vieweg,  W.Va __ ,529 SE.2d 103 (2000). Syllabus point
one of Rhodes, quoted above, establishesthe DOH’ s statutory duty to institute eminent domain
proceedings to ascertain damages caused to private property under the circumstances described in that

gyllabuspoint. Rhodesfurther establishesthat mandamusisthe gppropriate remedy for aproperty owner



whenthe DOH hasfalled to act in accordancetherewith. With respect to theremaining requirement for
theissuance of awrit of mandamus, acdlear legd right to therdief sought, we have described the burden
on the property owner as follows:
Whereapetitioner seeksin amandamus proceeding to compe

the State Road Commissioner to ingtitute proceedingsto ascertain

damages to private property allegedly caused by the State Road

Commissioner in ahighway construction or improvement, the clear

legal right which the petitioner must show is not that there has

been damages or what the amount of the damages is, but that

there is reasonable cause to believe that these questions

should be resolved by a judge and a jury of freeholders in the

county in which the property is located.
Syl. pt. 2, Sate ex rel. Phoenix Ins. Co. v. Ritchie, 154 W. Va. 306, 175 S.E.2d 428 (1970)
(emphasis added). See also Lynch, 151 W. Va. at 861, 157 S.E.2d at 331 (“It has long been
edtablished, therefore, that aclear legd right hasbeen showninacase of thisnaturewhen it appearsthat
the petitioner has made agood faith showing of probabledamageto hisproperty.” (citationsomitted));
Sateexrel. Smeltzer v. Sawyers, 149 W. Va. 641, 644, 142 S.E.2d 886, 889 (1965) (“Theclear
legdl right which apetitioner must show in such casesis not that he has been damaged or what the amount
of thedamagesis, but that thereis reasonable cause to bdieve that these questions should be resolved by

ajudge and ajury of freeholdersin the county in which the property islocated.” (emphasis added)).

Here, the circuit court apparently granted the DOH’ s motion to dismiss based upon its
condusonthat Ms Shaffer falledto meet dl thedementsrequired for theissuance of awrit of mandamus
in that shefailed to “demonstrate. . . that the [DOH] has taken or damaged her property within a

reasonable timeafter condruction or improvementsthat were made by the[DOH].” By requiring Ms.
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Shaffer to demongrate that the DOH has damaged her property, the circuit court applied anincorrect
standard. Asnoted above, Ms. Shaffer isrequired only to show “that thereisreasonable causeto
believe’ that the question of whether there has been damageto her property that resulted from highway
congtruction or improvement should beresolved by ajudgeandjury. Syl. pt. 2, in part, Phoenix, 154
W. Va 306, 175 SE.2d 428 (emphassadded). Moreover, wehave explained that “[g]enerdly, amotion
todismissshould begranted only where*“itisclear that nordief could be granted under any set of facts
that could be proved consistent with the allegations.””” Ewing v. Board of Educ. of County of
ummers, 202 W. Va. 228, 235, 503 S.E.2d 541, 548 (1998) (citations omitted).® Wefind that the
dlegationsin Ms. Shaffer' scomplaint, when viewedin thelight most favorableto her, weremorethan
adequate to overcome the DOH’ s motion to dismiss. See Stateex rel. McGraw v. Scott Runyan
Pontiac-Buick, Inc., 194 W. Va. 770, 776, 461 S.E.2d 516, 522 (1995) (“The circuit court, vieming
all thefactsin a light most favorable to the nonmoving party, may grant the motion only if ‘it
gppears beyond doubt thet the plaintiff can prove no st of factsin support of hig, her, or itg damwhich

would entitle him[, her, or it] torelief.’” (emphasis added) (citations omitted)).

Becausethedircuit court resolved M s Shaffer’ saction on amotionto digmiss, it was not

proper for the court to have considered any evidence beyond the pleadings. Poling v. Belington Bank,

Af theDOH’ smoationwas, infact, amation for judgment on the pleadings, see supranote
4, the gpplicable gandard isthe same. See Kopelman and Assocs,, L.C. v. Callins, 196 W. Va. 489,
493,473 SE.2d 910, 914 (1996) (“ Themotion was characterized asajudgment on the pleedings pursuant
toRule 12(c) of theWest VirginiaRulesof Civil Procedure, whichwewill uphold only if it gppearsbeyond
doubt thet the plaintiff can prove no set of factsthat will support itsdam for therequested rdief.” (footnote
omitted) (citations omitted)).
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Inc, _ W.Va__,_ ,529SE.2d856, 861 (1999) (“‘[O]nly matterscontained in the pleedings may
be consdered onamotionto dismissunder Rule 12(b)(6). .. ."” (citationsomitted)). Giventhe stage of
the proceedings, it isgpparent that no evidencehad yet been presented to the circuit court by the parties.
Neverthdess, thecircuit court, though purporting to decidethisaction solely on questions of law, based
itsdecison on severd factud findingsincluded initsfind order. Not only aresuch findingsinappropriate
for acircuit court deciding amation to dismiss, but the court additionaly erred in making such factud
findingsin the context of thistype of mandamusaction. We have previoudy explained, inacasesuch as
the one at bar, that:

Whilethislega requirement of ashowing of “aclear legd right” is

fundamentd, it isobvioudy truedso that mandamus cannat be substituted

for eminent domain; and it would not be gopropriate or legdly permissble

for the Court to undertakein these proceadingsin mandamusto condder

and adjudi cate the questionswhich may arise upon proper pleadingsand

proof in subsequent proceedings in eminent domain.
State ex rel. French v. Sate Road Comm'n, 147 W. Va 619, 621, 129 S.E.2d 831, 832-33
(1963). SeealsoLynch, 151 W. Va at 861, 157 SE.2d at 331 (“Itisnot the purpose of the instant
proceading [petition for writ of mandamusto compe eminent domain proceedings], nor wouldit herebe
legdly permissible, to consider and determine whether or not damages actudly have been causedtothe
petitioner’ sproperty. Thiscan be accomplished only inan action in eminent domain.”); Sateex rdl.
Griggsv. Graney, 143W. Va. 610, 615, 103 S.E.2d 878, 881 (“[ T] he condemnation proceeding will
permit and require the determination of all questionswhich may be pertinent or necessary for an

adjudicationastowhat rights, if any, the petitionershave; andin such aproceading the State can meke any

defensewhichit may haveastoitsactsrdating to thisproperty. Such determingtion cannot bedoneinthis
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[mandamus)| proceeding and wedo not now pass upon any questions except thosehereinafter gpecified
as necessary to the determination of the controlling question here, namdy, whether in thisingance awrit

of mandamus should be awarded.”).

For thereasonsexplained in the body of thisopinion, we concludethat the circuit court
erredin granting the DOH’ smotionto dismiss. Consequently, we reverse the circuit court’ sorder and
remand this casefor additiond proceadings, not incongstent with thisopinion, to determine whether Ms.
Shdfer should beawarded awrit of mandamusto compd the DOH to indtitutean actionin eminent domain
to ascartain theexigence and theamount of her damages, if any, that resulted fromwork performed by the

DOH on Linden Lane.

V.

CONCLUSION

TheAugud 2, 1999, order of the Circuit Court of Jackson County isreversed and thiscase

Is remanded for additional proceedings not inconsistent with this opinion.

Reversed and Remanded.
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