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The Opinion of the Court was delivered PER CURIAM.



SYLLABUSBY THE COURT

1. “* A mation to vacateajudgment made pursuant to Rule60(b), W VaR.C.P,, is
addressed to the sound discretion of the court and the courtsruling on such motion will not be disturbed
on gpped unlessthereisashowing of an abuse of such discretion.” Syl. pt. 5, Toler v. Shelton, 157 W.
Va 778,204 SE.2d 85 (1974).” Syllabus point 1, Jackson General Hospital v. Davis, 195 W. Va

74, 464 S.E.2d 593 (1995).

2. “[QJuestionsof law and gatutory interpretations are subject toadenovoreview.”

Syllabus point 1, in part, Burnside v. Burnside, 194 W. Va. 263, 460 S.E.2d 264 (1995).



Per Curiam:

Thisgpped originated fromadivorceaction between SheliaZirkle, appellant/defendant
below (hereinafter “Mrs. Zirkle’), and her spouse Myron Zirkle, |1, appe lee/plaintiff bel ow (hereinafter
“Mr. Zirkle’). Mrs. Zirklegppedsan order of the Circuit Court of Upshur County awarding the permanent
custody of the parties’ infant daughter to Mr. Zirkle. Based upon the parties’ arguments on gpped, the
record designated for gppellate review, and the pertinent authorities, weaffirm the decison of the Upshur

County Circuit Court.

l.
FACTUAL AND PROCEDURAL HISTORY
TheZirklesweremarried on February 23, 1991. Mrs Zirklegavebirthto the parties only
child on January 27, 1993. During the marriage, Mr. Zirklewasemployed full- time. Mrs. Zirklewas
employed briefly from about August, 1993, until April, 1994.1 Whilethey weremarried, Mr. and Mrs.

Zirkle, and their child, lived with Mr. Zirkle's parents.

OnJanuary 28, 1997, Mr. Zirklefiled adivorce complant aleging adultery by Mrs Zirkle
Initidly, Mr. Zirkle was awarded temporary custody of the parties' child. However, based upon the

recommendationsof thefamily law master, the circuit court entered an order dated December 22, 1997,

At some point in 1996, Mrs. Zirkle again obtained employment.
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which awarded permanent custody of the childto Mrs. Zirkle Mr. Zirkle did not apped that specific
order. Ingead, on April 14, 1998, hefiled amotion under Rule 60(b) of the West VirginiaRules of Civil

Procedure seeking relief from the court’s custody ruling.

Prior toaruling by the circuit court on Mr. Zirkle' s Rule 60(b) custody motion, severa
matters occurred regarding the child. On December 31, 1998, Mrs Zirklefiled amotion with the drcuit
court seeking permission to relocatethe child to Missouri. Mrs. Zirklewanted to leave West Virginia
because shehad found employment in Missouri. Asaresult of Statelegidative dutiesand immunity, Mr.
Zirkl€ scounsd was unavailableto atend ahearing onthemotion.* Therefore, Mrs. Zirkle sought and
obtained aninterim order from thefamily law master on March 15, 1999, which permitted her toleavethe
Saewiththechild. Mr. Zirkleobjected totheinterim order. Thedircuit court sustained theobjectionand
awarded temporary custody of the child to Mr. Zirkleon March 30, 1999. Theresafter, Mrs. Zirkle

complied with the order and returned the child to West Virginia

OnMay 24, 1999, ahearingwasheld presumptively on Mr. Zirkle sRule 60(b) motion

regarding permanent custody of thechild. On June 30, 1999, the circuit court entered an order avarding

?0On May 1, 1998, the circuit court entered an order granting the parties’ divorce.

Mr. Zirkle contendsthat hisRule 60(l) motion wasin responseto asecond custody order
entered by the circuit court on January 13, 1998. However, the second custody order only qudified the
previous custody order by requiring Mrs. Zirkleto obtain the court’ s permisson before moving the child
out of state.

*Mr. Zirkl€e' s counsel was a member of the House of Delegates.
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permanent custody of the child to Mr. Zirkle. This appeal followed.

.
STANDARD OF REVIEW

Initidly, thefamily law master recommended cugtody of the child begivento Mrs Zirkle
and thedrcuit court adopted this recommendation. However, upon subsaquent review pursuant to the Rule
60(b) mation, the court granted custody of thechildto Mr. Zirkle. We have heldthat “‘[a motionto
vacate ajudgment made pursuant to Rule 60(b), W. VaR.C.P., is addressed to the sound discretion of
the court and the courts ruling on such mation will not be disturbed on gpped unlessthereisashowing of
an abuse of such discretion.” Syl. pt. 5, Toler v. Shelton, 157 W. Va. 778, 204 S.E.2d 85 (1974).”
Syl. pt. 1, Jackson Gen. Hosp. v. Davis, 195 W. Va. 74, 464 S.E.2d 593 (1995). “[Q]uestions of
law and statutory interpretations are subject to ade novo review.” Syl. pt. 1, in part, Burnside v.

Burnside, 194 W. Va. 263, 460 S.E.2d 264 (1995).

[1.
DISCUSSION
Inthisapped, Mrs. Zirkle contendsthat Mr. Zirkle could not use Rule 60(b)(1)°to reopen
thechild custody issuefter failing to appedl the December 22, 1997, child custodly order. Sheassartsthat

the error addressed by thedircuit court involved correcting aprior misapplication of thelaw and that Rule

*Thebriefs of both partiessimply refer to Rule 60(b). However, the motioninvolved
comes specifically under Rule 60(b)(1).



60(b)(1) cannot be used to rectify such an error.®

In support of her assignment of error, Mrs. Zirkle directs this Court’ s attention to
Powderidge Unit Owners Ass nv. Highland Properties, Ltd., 196 W. Va. 692, 474 S.E.2d 872
(1996), whereinthis Court expresdy precluded useof Rule60(b)(1) to correct erroneous gpplications of
thelaw. Thedecisonin Powderidgeinvolved the plaintiff’sgpped of asummary judgment for the

defendant. One of theissues argued in Powderidge was whether or not the circuit court correctly denied

°Rule 60(b) of the West Virginia Rules of Civil Procedure providesin its entirety:

(b) On motion and upon such terms as are just, the court may
relieve aparty or aparty’ slegd representative from afina judgment,
order, or proceeding for thefollowing reasons (1) Migtake, inadvertence,
urprise, excusableneglect, or unavoidablecause; (2) newly discovered
evidencewhich by due diligence could not have been discoveredintime
to movefor anew trid under Rule 59(b); (3) fraud (whether heretofore
denominated intringc or extring ¢), misrepresantation, or other misconduct
of an adversepaty; (4) thejudgment isvoid; (5) the judgment has been
satisfied, released, or discharged, or aprior judgment uponwhichitis
based has beenreversad or otherwise vacated, or itisnolonger equiteble
that the judgment should have prospective goplication; or (6) any other
reasonjudtifying relief from the operation of thejudgment. Themotion
shdl bemade within areasonabletime, and for reasons (1), (2), and (3)
not more than oneyear after thejudgment, order, or proceeding was
entered or taken. A mation under thissubdivison (b) doesnot affect the
findlity of ajudgment or sugpend itsoperation. Thisruledoesnot limit the
power of acourt to entertain anindependent actiontordieveaparty from
ajudgment, order or proceeding, or to grant statutory relief in the same
action to adefendant not served with asummonsin that action, or to set
asdeajudgment for fraud uponthecourt. Writsof coram nobis, coram
vohis, petitionsfor rehearing, hillsof review and billsin the nature of ahill
of review, are abolished, and the procedure for obtaining any relief from
ajudgment shall be by motion as prescribed in these rules or by an
independent action.



theplaintiff’ sgenera Rule60(b) motion.” Theplaintiff sought to present additiona evidencetothetrid
court, whichit contended would preclude summeary judgment. InPowderidge, this Court affirmed the
tria court’s decision to deny the Rule 60(b) motion because the plaintiff sought to introduce factual
evidencethat was avaladletoit, and that should have been presented when the summary judgment motion

was heard. 196 W. Va at 706, 474 S.E.2d at 886.

Arriving at thisdecison in Powderidge, we discussed in general terms some of the
restrictionsimposed on the use of Rule 60(b). Specificaly, we noted that “[a] Rule 60(b) motionis
‘designed to address mistakes attributable to special circumstances and not merely to erroneous
gpplicationsof law.”” Powderidge, 196 W. Va. at 705, 474 S.E.2d a 885 (quoting Russdl| v. Delco
Remy Div. of General Motors Corp., 51 F.3d 746, 749 (7th Cir.1995)). In the case sub judice,
Mrs. Zirkleincorrectly seeksto usethedictafrom Powderidgefor the proposition that Rule 60(b)(1) can

never be used to correct a mistake of law.

During the proceedings bel ow, thecircuit court found that it had mistakenly gpplied the
wrong standard of review when deciding the custody issueinits December 22, 1997, order and, thus,
granted Mr. Zirkle' sRule 60(b) moation. Intheinitid child custody order, the court gpplied the clearly

erroneous Sandard of review to thefamily law master’ sfactud findings. The dearly erroneous sandard

Theplaintiff actudly filed a“ motion for reconsideration,” which this Court interpreted as
being a Rule 60(b) motion.



wasthe proper method of review when the divorce complaint wasfiled.® However, when revisiting the
child custody issue pursuant to the Rule 60(b)(1) motion, the circuit court determined thet the Legidaure

had modified the standard pursuantto W. Va. Code § 48A-4-20(c) (1997).° Thenew legidation provided

*Theclearly erroneous standard of review wasrequired by the decisionsof this Court.
See eg., Syl. pt. 1, SephenL.H. v. Sherry L.H., 195W. Va. 384, 465 S.E.2d 841 (1995) (*A circuit
court should review findings of fact mede by afamily law master only under adearly erroneous standard,
and it should review the application of law to the facts under an abuse of discretion standard.”).

*The 1997 version of W. Va. Code § 48A-4-20(c) statesin relevant part:

(©) Thedrcuit court Shdl examine the recommended order of the
medter, a ong with the findings and conclusons of the magter, and may
enter the recommended order, may recommit the case, with indtructions,
for further hearing before the master or may, initsdiscretion, enter an
order upon different terms, as the ends of justice may require.
Conclusonsof law of thefamily law master shal be subject to denovo
review by the drcuit court. Nothing in this subsection shdl be construed
to authorize ade novo review of thefacts, however, thecircuit court
shall not be held to the clearly erroneous standard in
reviewing findings of fact.

(Emphasis added).

It should benoted that at thetime of the aircuit court’ sdecison on the Rule 60(l) mation, June 30,
1999, the Legidature had once again amended W. Va Code 8§ 48A-4-20(c) (1999), so asto require
aoplication of thedearly erroneousreview sandard. The1999 verdon of theatutenow readsinrelevant
part:

(©) Thedrcuit court Shdl examine the recommended order of the
family law medter, dong with thefindingsand condusonsof thefamily law
master, and may enter therecommended order, may recommit the case,
withinstructions, for further hearing before the master or may, inits
discretion, enter an order upon different terms, asthe ends of jugtice may
require. Condusonsaf law of thefamily lav mester Shdl besubject tode
novo review by the circuit court. Thecircuit court shall beheld to
the clearly erroneous standard in reviewing findings of fact.

(continued...)



that conclusions of law shall be subject to a de novo review by the circuit court. Id.

Revigtingitsearlier decigon, thedircuit court cond uded thet theevidence established that
Mr. Zirkle was the parent best fit to care for the child. Thetrial court specifically found that:

[Mr. Zirkl€] providesamorestable and familiar environment to the child
and hasnot engaged inirrationd behavior ashasbeen exhibited by [Mrs
Zirkle] insomeof her lifechoices. ... Placingthischildin unfamiliar
surroundingswithavirtud sranger [Mrs. Zirkle sparamour] and dlowing
the child to become exposed immediately to aromantic relationship
between her mother and aperson whom she doesnot know isclearly not
in the best interests of this child.

Insofar asMrs Zirkle chdlengesonly the propriety of usng Rule 60(b)(1) to correct alegd
mistake, wefind no abuseof discretioninthetrid court’ sdecisonto entertain and grant rdlief under the

motion.*®

%(...continued)
W. Va. Code § 48A-4-20(c)(1999) (Emphasis added).

Mrs. Zirkle has not raised theissue of what impeact, if any, the current verson of the statute had on the
circuit court’s decision of the Rule 60(b) motion.

%M rs. Zirkl€' s other assignments of error are without merit.
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V.
CONCLUSION

In view of the foregoing, the judgment of the circuit court is affirmed.

Affirmed.



