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SYLLABUSBY THE COURT

1. “Whenacertified questionisnot framed so that this Court isableto fully addressthe
law which isinvolved in the question, then this Court retains the power to reformulate questions certified
toit under both the Uniform Certification of Questionsof Law Act foundinW.VaCode, 51-1A-1, & s0.
and W.VaCode, 58-5-2[1967], the datute rd ating to certified questionsfrom adircuit court of thisSate

to this Court.” Syl. Pt. 3, Kincaid v. Mangum, 189 W. Va. 404, 432 S.E.2d 74 (1993).

2. “A denovo gandard isgpplied by thiscourtin addressing thelegd issues presented by

acertified question fromafederd didtrict or gopdlatecourt.” Syl. Pt. 1, Light v. AlidateIns Co., 203W.

Va 27, 506 S.E.2d 64 (1998).

3. “*Inorder to establish aprimafacie case of negligencein West Virginia, it must be
shown that the defendant has been guilty of someact or omissoninvidation of aduty owedto the plantiff.

Noactionfor negligencewill liewithout aduty broken.” Syl. Pt. 1, Pardey v. Generd Motors Acoeptance

Corp., 167 W. Va. 866, 280 SE.2d 703 (1981).” Syl. Pt. 4, Jack v. Fritts, 193W. Va 494, 457 SE.2d

431 (1995).

4. *Questionsaf negligence, due care, proximeate cause and concurrent negligence presant

Issuesof fact for jury determinationwhen the evidence pertaining to suchissuesisconflicting or wherethe



facts, even though undisputed, are uch that reasonable men may draw different condusonsfrom them.”

Syl. Pt. 5, Hatten v. Mason Realty Co., 148 W. Va. 380, 135 S.E.2d 236 (1964).

5. Thedetermination of whether adefendant inaparticular caseowesaduty to the plantiff
isnot afactud question for thejury; rather the determination of whether aplaintiff isowed aduty of care

by a defendant must be rendered by the court as a matter of law.

6. “‘To beactionable, negligence must be the proximate cause of theinjury complained
of and much be such as might have been reasonably expected to produce aninjury.” Point 3, syllabus,

Hartley v. Crede, [140] W. Va [133] [82 SE.2d672]." Syl. Pt. 5, Puffer v. Hub Cigar Store, 140 W,

Va 327,84 SE.2d 145 (1954), overruled on other groundsassated in, Malet v. Pickens 206 W. Va

145, 522 S.E.2d 436 (1999).

7. “A parsonisnoat lisblefor damageswhich result from an event which was not expected
and could not reasonably have been anticipated by an ordinarily prudent person.” Syl. Pt. 6, Puffer v. Hub

Cigar Store, 140 W. Va 327, 84 SE.2d 145 (1954), overruled on other groundsas dated in, Mallet v.

Pickens, 206 W. Va. 145, 522 S.E.2d 436 (1999).

8. “Theultimatetest of theexigence of aduty to use careisfound in the foresseshility that

harm may resultif itisnot exercised. Thetestis, would the ordinary maninthe defendant’ s position,



knowing what he knew or should have known, anticipate that harm of the generd nature of that suffered

was likely to result?” Syl. Pt. 3, Sewell v. Gregory, 179 W. Va. 585, 371 S.E.2d 82 (1988).

9. Anindividua who sugains economic lossfrom aninterruption in commerce caused by
another’ snegligencemay not recover damagesinthe aosence of physica harmtothat individud’ sperson
or property, a contractud relationship with the alleged tortfeasor, or some other specid relationship
between the aleged tortfeasor and the individua who sugtains purely economic damages sufficient to
compd the condusion that thetortfeasor had aduty to the particular plaintiff and thet theinjury complained

of was clearly foreseeable to the tortfeasor.



Scott, Justice:

Thiscasearises upon certified question from the Circuit Court of Berkeley County and
presentstheissue of entitlement to recovery in tort of economic lass not accompanied by bodily injury or

property damage, a matter not previously resolved with precision by this Court.

|. Factual and Procedural Background

Plantiff* Richard Aikensoperaesamotd and restaurant known asthe Martinsburg Econo-
Lodge (“Econo-Lodge’), whichislocated on Route 901 and can be accessed by exiting from Intersate
81 at the Spring Mills Road exit. While the Route 901 overpass bridge permits the shortest, most-
convenient means of accessing the Econo-L odgefor south-bound travelerstraveling on [-81, the
edablishment can il be accessad through dternaterouting. On September 18, 1996, Defendant Robert
Debow, atruck driver and employee of Defendant Craig Paving, Inc., wasdriving aflatbed truck north
on|-81 carrying atrackhoe. Becausethetrackhoewastoo high to pass safely under the Route 901
overpass, an accident resulted which caused subgantial damagetothebridge. 1t was dosed for nineteen

days to make the necessary repairs.

'An additional named plaintiff is Motel 81, Inc., d/b/a Martinsburg Econo-L odge.
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Raintiff indtituted the underlying cause of actiononMay 28, 1997, seeking recovery for
the decreased revenues he experienced dueto closure of the Route 901 overpass. Assarting that his
reduced revenueswere proximeately caused by the accident, Plaintiff seeksrecovery of $9,000in lost

income.

Arguing that asametter of law Plantiff could not recover for hiseconomiclossesinthe
absenceof direct bodily injury or property damage, Defendants moved for summeary judgment. Thedrcuit
court denied Defendants mation for summary judgment, ruling that “ therearefactud issuesinthiscase
pertaining to causation and foreseeability which remain gppropriatefor jury determination.” Thecircuit
court further held that, “ under West Virginialaw, the Plaintiff may not be barred from recovering for

economic injuries alleged to have been suffered as a result of the Defendants’ negligence.”

Following the circuit court’ sdenid of Defendants motion for summary judgment, the
parties requested and the circuit court agreed to certification of the following issue:

Whether adlamant who has sugtained no physicd dameageto hisperson
or property may maintain an action againg ancther for negligent injury to
another’ sproperty which resultsconsequentidly in purely economicloss
to the claimant.

Thedrcuit court answered thisquestionin theaffirmative. [n syllabuspoint three of Kincaid v. Mangum,

189 W. Va. 404, 432 S.E.2d 74 (1993), we explained:

When acatified question isnot framed so thet this Court isable
to fully addressthelaw whichisinvolved in the quegtion, then this Court
retainsthe power to reformulate questions certified to it under both the
Uniform Certification of Questionsof Law Act foundin W.Va.Code,
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51-1A-1, & s=g., and W.VaCode, 58-5-2[1967], the Satuterdating to
certified questions from a circuit court of this State to this Court.

Recognizing that thisCourt, in addressing cartified questions, has* retained the right to addressthem with

someflexibility[,]” wereframethequestion presented in the case b judice to more thoroughly encompass

thefull breadth of the questiontobeanswered. Miller v. Lambert, 195W. Va 63, 69, 464 SE.2d 582,
588 (1995). The question, as reformulated, is consequently as follows:
May adamant who hassugtained purely economiclossasaresult
of aninterruptionin commerce caused by negligent injury to the property
of athird person recover damages absent either privity of contract or
some other specia relationship with the alleged tortfeasor?

We answer this question in the negative.

[I. Standard of Review

Werecognized in syllabuspoint oneof Light v. Allgtate Insurance Co., 203W. Va. 27,

506 S.E.2d 64 (1998), “[a] de novo standard is applied by this Court in addressing thelegal issues
presented by acertified question from afedera didrict or gppelae court.” Thissame standard requiring

de novo review applies equally to legal issues presented by circuit courts.

[11. The Existence of a Duty



Theresolution of any question of tort lighility must be premissd upon fundamenta concepts
of the duty owed by the tortfeasor.

“Inorder to esablish aprimafadie caseof negligencein West Virginia, it
must beshown thet the defendant hasbeen guilty of someact or omission
inviolation of aduty owed tothe plaintiff. No action for negligencewill
lie without a duty broken.” Syl. Pt. 1, Pardey v. General Motors
Acceptance Corp., 167 W. Va 866, 280 S.E.2d 703 (1981).

Syl. Pt. 4, Jack v. Fritts, 193 W. Va. 494, 495, 457 S.E.2d 431, 432 (1995). Importantly, the
determingtion of whether adefendant in aparticular case owesaduty to theplaintiff isnot afectud question
for thejury; rather, “[t]he determination of whether aplantiff isowed aduty of care by the defendant must
be rendered asameatter of law by thecourt.” Id. a 498, 457 SE.2d a 435. Only therdated questions
of negligence, duecare, proximate cause, and concurrent negligencewhich present jury issues, aswe

explained in syllabus point five of Hatten v. Mason Redty Co., 148 W. Va 380, 135 SE.2d 236 (1964):

“Questions of negligence, due care, proximate cause and concurrent negligence present issues of fact for
jury determination when theevidence partaining to such issuesisconflicting or wherethefacts, eventhough
undisputed, are such that reasonable men may draw different conclusonsfromthem. 1d. at 381, 135

S.E.2d at 238, syl. pt. 5.

Given our reliance on Hatten, we must address arecent misgpprehension of that decison

inHarrisv. RA. Martin, Inc., 204 W. Va. 397, 513 SE.2d 170 (1998), aper curiam opinion. In
discussng the determination that agenuineissue of materid fact exided regarding adty employeg sinjury,
this Court asserted that it had repeetedly held that duty isaquestion of fact for jury determination. Id. a

402,513 SE.2d a 175. Assupport for this assartion, however, the opinion references the above-quoted
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gyllabuspoint from Haiten, aswdl asthree other opinionsciting to that syllabuspoint. Syllabuspoint five
of Hatten doesnot and for the propogition that the exigence of duty isaquestion of fact. Tothecontrary,
it declaresthat “[ g]uestions of negligence, duecare, proximeate cause, and concurrent negligence” are
questionsof factfor thejury. 148W. Va a 381, 135 SE.2d a 238, syl. pt. 5. Theinitid determination
of theexigence of aduty, however, continuesto beanissue resolved by thetrid court. To correct any
misconception thisanomay of Harrismight have generated, we restatethelaw of thisState, asfallows The
determingtion of whether adefendant in aparticular case owesaduty to theplaintiff isnot afectud question
for thejury; rather the determination of whether aplantiff isowed aduty of care by adefendant must be

rendered by the court as a matter of law.

Thisdedarationisinaccord with prior Wes Virginialaw, aswdl aslegd commentators

onthisissue. InMiller v. Whitworth, 193 W. Va 262, 455 SE.2d 821 (1995), this Court explained thet

“[w]eare mindful thet the determination of whether thereisaduty isaquestion of law and not aquestion
of fact for thejury.” Id. at 265, 455 S.E.2d a 824. Likewise, legal commentators agreethat “[t]he
determination of any question of duty . . . hasbeen held to beanissue of law for the court rather than for
thejury, to be determined by referenceto thebody of Satutes, rules, principles, and precedentswhich

make up thelaw.” 57A Am.Jur.2d Negligence 8§ 86, at 142 (2d. ed. 1989) (footnote omitted).

We recognized in Robertsonv. LeMeader, 171 W. Va 607, 301 SE.2d 563 (1983), that

whileforesseahility of risk isaprimary condderation in determining the scope of aduty an actor owesto
another, “[b]eyond the question of foreseedhility, theexistence of duty dsoinvolvespalicy conaderations
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underlying the coreissue of the scope of thelegd system’ sprotection[.]” Id. a 612, 301 SE.2d at 568.
“ Such condderationsindudethelikdihood of injury, themagnitude of theburden of guarding againgtit, and

the consequences of placing that burden on the defendant.” Id.

In Puffer v. Hub Cigar Store, 140 W. Va 327, 84 SE.2d 145 (1954), overruled on other

groundsasdtated in, Mallet v. Pickens, 206 W. Va. 145, 522 S.E.2d 436 (1999), this Court held in

gyllabus point five: “* To be actionable, negligence mugt be the proximate cause of theinjury complained
of and must be such as might have been reasonably expected to produce aninjury.” Point 3, syllabus,

Hartley v. Crede, [140] W. Va [133] [82 SE.2d672].” Accord Wehner v. Weindein, 191 W. Va, 149,

444 SE.2d 27 (1994). “A personisnot liable for damages which result from an event which was not
expected and could not reasonably havebeen anticipated by an ordinarily prudent person.” Puffer, 140

W. Va. at 328, 84 SE.2d at 148, syl. pt. 6.

Emphaa zing the rlationship between foreseestiility and duty, weexplained in syllabus point

three of Sewell v. Gregory, 179 W. Va. 585, 371 S.E.2d 82 (1988):

The ultimate test of the exigence of aduty to use careisfoundin
the foreseeability that harm may result if itisnot exercised. Thetestis,
would the ordinary manin thedefendant’ s position, knowing what he
knew or should have known, anticipatethat harm of the generd nature of
that suffered was likely to result?

Commentators have similarly evaluated the critical element of duty:
[T]heobligationtorefrainfrom particular conduct isowed only tothose

who areforeseedhly endangered by the conduct and only with respect to
thoserisksor hazardswhoselikdlihood madethe conduct unreasonably
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dangerous. Duty, in other words, ismeasured by the scope of therisk
which negligent conduct foreseeably entails.

2 F. Harper & F. James, The Law of Torts § 18.2 (1956) footnote omitted).

V. Restrictions on Limitless Expansion of Duty

Theappropriate gpplication of thesefundamentd tort principleshas served asasource of

grest controversy. JugticeBenjamin Cardozo, inUltramares Corp. v. Touche, 174 N.E. 441 (N.Y. 1931),

expressad the danger of expanding the concept of duty in tort to indude economic interests and conssquent
exposure of defendants“to aliability in an indeterminate amount for an indeterminatetimeto an
indeterminate class. The hazards of abusiness conducted on these terms are so extreme asto enkindle
doubt whether aflaw may not exist intheimplicating of aduty that exposesto these consequences.” Id.
a 444. The ascartanment of auniversd and inviolate formulafor defining the parameters of duty inthe

abstract has proven evasive.

Perhapsthe most acdamed declaration of the concept of duty was announced by Jugtice

Cardozo inPalsgraf v. Long Idand Railroad Co., 162 N.E. 99 (N.Y . 1928), threeyearsprior to the

decison quoted above. InPasgraf, Justice Cardozo succinctly observed: “ Therisk reasonably to be
perceived definesthe duty to be obeyed.” 1d. at 100. Thefrequently cited reasoning of Palsgraf was
premisad upon thefollowing factua scenario: Anindividud carrying apackageof fireworkswas pushed

by aL.ong Idand Railroad employee while attempting to board thetrain. Theindividua dropped the



package of fireworks, and the resulting shock of the exploson caused some of the scdes a the other end
of theplatformtofdl, striking theplaintiff. 1d. at 99. The court concluded that the plaintiff could not
recover agang therailroad because the employee s conduct did not involve any foresseablerisk of harm
totheplantiff. 162 N.E. a 101. Thefact that the conduct wasunjusdtifiably risky toward theindividud

caryingthefireworkswasdeemedirrdevant. Jugtice Cardozo reasoned the“risk importsrdation; itisthe

risk to another or to atherswithin therange of gpprenenson.” Id. a 100. “What wedo mean by theword

law arbitrarily declinesto trace aseries of eventsbeyond acertain point. Thisisnotlogic. Itispractica

politics.” 1d. at 103 (Andrews, J., dissenting) (emphasis supplied)

The United States Supreme Court has a o recognized the need to draw alineto prevent
unfettered impodition of unlimited exposureto lighility. The Supreme Court reasoned thet the doctrine of
remotenessisacomponent of proximate cause, which in turn embracesthe concept that “thejudicia
remedy cannot encompassevery conce vableharmthat can betraced todleged wrongdoing.” Assodiated

Gen. Contractors v. California State Council of Carpenters, 459 U.S. 519, 536 (1983).

Theneed toredrict thepatia concept of duty to something lessthanthelimitsof logicd

connection was cogently sated asfollowsin Inre Exxon Vadez, No. A83-0095-CV, 1994 WL 182856
(D. Alaska March 23, 1994):
Thereisno question but that theExxonVddez grounding impacted, inone

fashion or another, far more peoplethan will ever recover anythingin
these proceedings. Thereisan undersandable public perceptionthat if
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one suffersharm which is perceived to be aresult of the conduct of
another, the harmed person should be compensated. That perception
doesnot dwayssquare up with theingtitutiona guiddines(dtatutesand
caselaw) under which the court must operate. It isthe function of both
Congressand the courts (principaly the courts of gpped and supreme
courts) to determine the extent to which public expectations with respect
tofinandd responghility areto beredized. Legd liaility doesnot dways
extendtodl of theforeseeable consequencesof anaccident. Inthearea
of harm to one’ sbody, the reach of what isrecoverableisvery grest.
Whereone sproperty isinjured, theextent of legd lidhility isconsderadle,
but not to the same extent aswith bodily injury. Where pure economic
lossisat issue--not connected with any injury to one' sbody or property,
and epecidly where that economic loss occursin amarine setting--the
reach of legd liability isquitelimited except asto commercid fishermen’?

Were it otherwise, we would have a form of organized
anarchy in which no one could count on what rule would apply
at any given time or in any given situation.

Id. at 8-9 (footnote and emphasis added).

?The Ninth Circuit, in Union Oil Co. v. Oppen, 501 F.2d 558 (9th Cir. 1974), found that the
routine reliance by commercia fishermen upon an ability to fish in unpolluted waters satisfied the
foresaeahility requirement andjustified an award of economic damagesasan exceptiontothegenerd rule,
TheNinth Circuit emphas zed that offshoreoil producershaveaduty to commerad fishermento conduct
thair operationsin areasonably prudent manner desgned to avoid any diminutioninmarinelife. Id. & 570;
seds Pritt v. Allied Chemicd Corp., 523 F. Supp. 975 (E.D. Va 1981) (commercid fishermen were
permitted to recover economic dameagesasan exceptionto the generd rule prohibiting economic dameges).
Theraiondefor thislimited excgptionfor commerad fishermenwasexplanedin Burgessv. M/V Tamano,
370 F. Supp. 247 (S.D. Me.1973), aff'd per curiam, 559 F.2d 1200 (1<t Cir. 1977). InTamano, the
court reasoned that whilefishermen and dammershave noindividud property rightsto theaquaticlife
harmed by ail pollution, the fishermen could suefor tortiousinvasion of apublic right, having suffered
damagesgreater indegreethan thegenerd public. 370 F. Supp. a 250. The court recognized theall saill
asaninterferencewith the"direct exercise of the public right to fish and to dig dams' which was, infact,
aspecial interest different from that of the general public. Id.
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Whiletheholding of themgority in Harrisisnot in conflict with our decigon in the present
case, we underscorethe reasoning of Justice Maynardinhisingghtful dissent inHarris JusticeMaynard
cautioned againgt thelimitlessexpanson of theelement of duty, postulating that the mgority had “ so
expand[ed] the dement of duty, that its existence now becomesadmog agiveninany tort case. If aparty
isinjured by the conduct of another, there must have been aduty to avoid such conduct.” 204 W. Va a
403,513 SE.2d a 176. Inhisdissent, Justice Maynard quoted, with gpprovd, thefollowing language
from 57A  Am.Jur.2d Negligence 8 87:

A linemust be drawn between the competing policy considerationsof

providing aremedy to everyonewhoisinjured and of extending exposure

totort ligbility dmost without limit. It isawaystempting to impose new

dutiesand, concomitantly, lighilities regardless of the economic and sodd

burden. Thus, thecourtshavegeneraly recognized thet public palicy and

socid condderations, aswell asforeseeability, areimportant factorsin
determining whether a duty will be held to exist in a particular situation.

204 W. Va at 403, 513 S.E.2d at 176 (emphasis supplied).

Theobviousquestion: Who drawsthelinedemarcating tort ligbility? WWho, inour society,
hasthe burden of defining the existence and extent of theeement of “duty” in tort actions? It necessarily
fdlsto the courtsto congder dl rlevant damsof the competing parties; to determinewhere and upon
whom the burden of carrying therisk of injury will fal; and to draw theline, to declarethe existence or
absenceof “duty,” in every case, asamatter of law. Thetemptation isto accede to the arguments of
logicd connectioninevery indanceof resulting harmwhile, infact, the consaquencesof purelogicwould

be socially and economically ruinous.
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V. Traditional Approach - No Economic Damages in the Absence of Physical Impact

Thesoleissue presented for our resolution iswhether economic lossfrom aninterruption
In commercein the absence of damageto aplantiff’ s person or property isrecoverablein atort action.
WhilethisCourt hasnever directly addressed thisissue, other jurisdictions, dmost without exception, have
conduded that economic lossaonewill not warrant recovery in the albbsence of some specid relaionship

between the plaintiff and thetortfeasor. Inthesamina decison of Robins Dry Dock & Repair Co. v. Hirt,

275U.S. 303 (1927), the United States Supreme Court refused to permit recovery from the dry dock
owner when plaintiffs were denied use of avessel for two weeks because of athird party’ s act of
negligenceduring theship' srefurbishing. Inestablishing thislong-ganding rule of denying recovery intort
for indirect economic injury, Justice Holmes articul ated the rationde, based upon English and American
precedent, that continuesto judtify the nonexistence of alegdly cognizable or compensablecdamfor such
attenuated injurieseventoday:*“ Thelaw does not spread itsprotection sofar.” 1d. a 309. Inwriting

Robins Dry Dock, Jugtice Holmesrdied upon the reasoning of the English case of Elliott Steam Tug Co.

v. The Shipping Contraller, 1 K.B. 127 (1922), in which recovery was refused for negligent interference

3In Robins Dry Dock, the court stated:

[A]sagenerd rule, at least, atort to the person or property of oneman
does not mekethe tortfeasor liable to another merdy becausetheinjured
person was under acontract with that other unknown to the doer of the
wrong.

275 U.S. at 309.
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with contractud rights.* SeeHolt Hauling & Warehousing Sys., Inc. v. M/V Ming Joy, 614 F. Supp. 890,

896 n.13 (E.D. Pa. 1985) (rgecting argument that Robins Dry Dock only gppliesto “interference with

economic expectanciesgenerdly or only to interference with contractua interests’ and ating that the

precept established by Robins Dry Dock ““isessentidly aprinciple of disdlowance of damages because

of remoteness'”) (quoting Venore Transp. Co. v. M/V_Struma, 583 F.2d 708, 710 (4th Cir. 1978)).

Wherethefactud scenarioinvolvesaplantiff’ scontractua right to use property damaged
by atortfeasor, courts haveinvoked the Restatement of Tortsasabeassfor denying causesof action limited

to economic damages. InPhilip Morris, Inc. v. Emerson, 368 SE.2d 268 (Va 1988), the plaintiff sought

recovery of lost profitsto his campground business due to the negligent release of gases from the

defendant’ s property. Citing thewel-recognized principlein the Restatement of Torts’which recognizes

“The prohibition against economic recovery intort in the absence of physical impact is apparent
inthe context of product liability actions, inwhichtheeconomiclossesareessentially contractua and
dlocable by the parties, asreflected in purchase pricewarranties, or insurance. See Bocre Leasing Corp.
v. Genera MatorsCorp., 84 N.Y.2d 685, 688 (N.Y .Ct.App.1995). Courtshaverecognized thedifficulty
of trangposing the rationa e underlying the economic loss doctrine within the product ligbility framework to
ordinary negligence caseswherethe contractud, commercid dementsareabsent. Wethereforereference
theproduct lighility economiclossruleasasmilar legd paradigm, often resolved with reasoning andogous
to that employed withinthisredm, but werefrain from placing emphasi supon those casesor relying upon
their rationaesin resolving the case sub judice dueto the obvioudy ditinguishable factud and rdationd
scenarios which provoke such litigation.

*Section 766 provides as follows:

Negligent Interferencewith Contract or Progpective Contractua Relation.
Oneisnat lidbleto another for pecuniary harm not derived from physica
harm to the other, if that harm results from the actor’ s negligently
(a) causing athird person not to perform a contract with the other, or
(b) interferingwith theother’ sperformanceof hiscontract or making the
(continued...)
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that interferencewith theahility to contract with third personsistoo remoteto permit recovery, the court
refused to permit recovery of the profitsplaintiffsalegedly sustained from hisinability to contract with

campers for overnight stays. 368 S.E.2d at 282 (citing Restatement (Second) of Tort § 766 (1979)).

I ndenying economic damagesintheabsence of physca impact, courtsfrequently refer
to thiselement of remoteness between theinjury and the act of negligencethat isthe source of suchinjury.

InRickardsv. Sun Qil Co., 41 A.2d 267 (N.J. 1945), acase remarkably amilar to the one under scrutiny

by thisCourt, plantiff busnessowners sought to recover “lossesfrom expectant gains’ from adefendant
whaose barge negligently damaged adrawbridgewhich sarved asthe only meansof accesstotheidand on
whichplaintiffs busnesspremiseswerestuated. 1d. at 268. Ingranting the defendant’ smotionsto srike
thecomplaints, thecourt held that “[ defendant’ 5] negligent action may beacausedf injury totheplaintiffs,
but itisnot the naturdl and proximeateeffect of such negligenceand therefore i not actionable” Id. The
court observed:
Theentiredoctrineassumesthe defendant isnot necessarily tobe
heldfor al consequencesof hisacts. Professor McLaughlin, Article 39
Harvard Law Review (Dec. 1925) 149 at 155. It isfundamentd that
there must be some reasonable limitation of lidhility for the commission of
thetort. Thewrongdoerisnat lidbleintheeyesof thelaw for dl possble

consequences. Heisthusrespongblein dameagesonly for thenaturd and
probable consequence of his negligent act.

*(...continued)
performance more expensive or burdensome, or
(o) interferingwiththeother’ sacquiring acontractud relaionwithathird
person.
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41 A.2d a 269 (citation omitted). Thecourt recognized that “[n]o ruleembraceswithinitsscopedl the
resulting consequencesof thegivenact. Theeffect would betoimposealigbility entirdy disproportionate

to the act committed or to the failure to perform the duty assumed.” 1d.

InKahl v. Love, 37 N.J.L. 5 (N.J.Super. 1874), the New Jersey Supreme Court
observed that not everyone who suffers aloss can maintain a suit.

Thelimit of thedoctrinerdaing toactionablenegligenceis thet theperson
occas oning thelossmugt oweaduty, arisng from contract or otherwise,
totheparson udaning auchloss. Such aredriction ontheright to suefor
awant of carein the exercise of employments or the transaction of
busness isplainly necessary torestrain theremedy from being pushedto
animpracticable extreme. Therewould be no boundsto actionsand
litigiousintricacies, if theill effects of the negligences of men could be
followed down the chain of resultsto the final effect.

Id. a 8 (emphasissupplied); seed o InreMarine Navigation Sulphur Carriers, Inc. v. LoneStar Indus,,

638 F.2d 700, 702 (4th Cir. 1981) (affirming digtrict court’ sdismissal of plaintiff’ sclamsfor economic
damages arisng from bridge dosing and noting that “[t]he economic, nonphysica lossesasdleged were

too remoteto belegdly compensabl€’); Petition of Kinsman Transt Co., 388 F.2d 821, 825 (2d Cir.

1968) (denying recovery to plaintiffswho incurred economic expense due to destructive chain of ship
wrecks, icedrifts and bridge damageand obsarving that “the connection between defendants negligence

and the claimants' damages is too tenuous and remote to permit recovery”).

®See a0 Kingston Shipping Co., Inc. v. Roberts, 667 F.2d 34 (11th Cir. 1982), cert. denied,
ABC ContainerlineN.V. v. Kingston Shipping Co., 458 U.S. 1108 (1982) (holding that vessel owners
could not recover economic lossesresulting from delayed passage of vessdl, where such delayswere

alegedly caused by defendant’ snegligence); DeVillegasv. Qudlity Roofing, Inc., No. CvV 9202941905,
(continued...)
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In Generadl Foods Corp. v. United States, 448 F. Supp. 111 (D. Md. 1978), the plaintiff

manufacturer sought to recover economic damages from the defendant bridge owner for economic
damagesdlegedly ariang from the cdlosng of the Penn Centrd Railroad Bridge over the Chesgpeskeand

Ddaware Cand caused by ashipwredk. Citing Robins Dry Dock for the propogtion thet economic losses

suffered by the plaintiff in conductingitsbusness evenif proven, arenct recoverable damagesasametter
of law, the court dismissed plaintiff’s complaint, explaining:

Courtswhich have addressed thisissue have repeatedly expressed
concern that acontrary rulewould open thedoor tovirtudly limitlesssuits
often of ahighly speculativeand rematenature. Such suitswould expose
the negligent defendant to asevere pendty, and would produce serious
problemsinlitigation, particularly intheareasof proof and apportionment
of damages.

®(...continued)

1993 WL 515671 a * 3 (Conn. Super. Ct. 1993) (denying recovery of economic damagesand sating thet
the“long established common law ruleinthisstaeisthat in theabsence of privity of contract betweenthe
plaintiff and defendant, or of aninjury to the plaintiff’ sperson or property, aplaintiff may not recoverin
negligencefor apurely economicloss’); Willisv. GeorgiaNorthern Railway Co., 314 SE.2d 919 (Ga
App.1984) (conduding that employees could not recover log wages dueto the dosure of employer’ splant
whichwasalegedly causad by negligence of defendant railway company); Locd Joint Executive Board
v. Stern, 651 P.2d 637 (Nev.1982) (ruling that hotd employees could not recover lost wages dueto hotd
firedlegedly causad by defendant’ snegligence); Generd Public Util v. GlassKitchensof Lancader, Inc.,
542 A.2d 567 (Pa.Super.Ct. 1988) (denying economiclossdamagesto corporationsassociated with the
Pennsylvania Dutch tourist industry who sought damages for economic lossdueto diminution of vigtors
to Lancaster County after Three Mile Idand nuclear incident); Moorev. Pavex, Inc., 514 A.2d 137
(PaSuper.Ct. 1986) (ruling that “ there could be no recovery for economiclosshy theplantiffsinthiscase
who did not suffer physical harm to property inwhichthey had aproprietary interet”); United Textile
Workersv. Lear Segler Sedting Corp., 825 SW.2d 83 (Tenn.Ct.App.1990) (holding thet industrid park
employees could not recover economic dameages without physical damage when park was dosed dueto
gaslesk dlegedly causad by defendant’ snegligence); Coadtd Conduit & Ditching, Inc. v. Noram Energy
Corp., 2000 WL 1289406 (Tex. App. 2000) (holding that economic loss could not be recoveredin
negligence action against gas lines operator, based upon absence of duty).
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448 F.Supp. at 113.

Inan analogous case, Nebraskalnnkeepers, Inc. v. Pittshurgh-Des Moines Corp, 345

N.W.2d 124 (Iowa 1984), the lowa Supreme Court considered the viability of an action brought by
various bus nessownersto recover purdy economic lossesresulting from the dosure of abridgeto repar
certaingructurd defects.” Affirmingthelower court’ sgrant of summary judgment to defendants, the.court
recognized, as*“uniform[,]” the position of rgjecting negligence actions seeking pure economic damages
“regardiessof how vitd to the dlamant betheflow of commercethat isinterrupted.” 1d. & 126. Criticd
to the court’ sruling wasiits conclusion that “[€]xceptions to that generd rule such as ownership of the
bridge, physical injury or direct damagesto the claimant’ s property or person, or adirect contractua

relation with the alleged wrongdoer [we]re not factually present here.” 1d.

The recognized necessity of imposing aline of demarcation on actionable theories of

recovery saves asanother rationdefor the denid of purdy economic damages. In Stevensonv. East Ohio

Gas. Co., 73 N.E.2d 200 (Ohio Ct. App. 1946), the Ohio court held that employees of aneighboring
company could not recover lost wagesincurred after they were evacuated dueto an exploson and fire
allegedly caused by the defendant’ s negligence. The Stevenson court reasoned as follows:

Whilethereason usudly given for therefusal to permit recovery
Inthisclassof casesisthat thedamagesare”indirect” or are“too remaote’

Aantiffssought recovery in negligenceaswell asindrict liability and breach of implied warranty
and fitness for a particular purpose. 345 N.W.2d at 125.
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itisour opinion that the principal reason that hasmotivated the courtsin
denying recovery inthisclassof casesisthat to permit recovery of

in such caseswould the door to amass of litigation which
might very wdl ovewhdmthe courtssothet inthelong runwhileinjustice
might result in special cases, the ends of justice are conserved. . . .

1d. at 203 (emphasis added).

Ingmilar fashion, the Seventh Circuit, inafirming thedistrict court’ sdismissd of anaction
saeking economic damages ariang from abridge doang, ressoned that extengon of liability in theabsence
of harmtoaplaintiff’ sperson or property would thrust courtsinto “ afidd withno sengbleor just sopping

point.” Leedfres Enterprises Inc. v. United States Sted Corp,, 711 F.2d 805, 808 (7th Cir. 1983) (citing

Hassv. Chicago & North Western Ry, 179 N.W.2d 885, 888 (1970)). The court observed further in

L eadfree Enterprises, that “[i]n the economic injury case, thereislessafear of fraudulent clamsthana

senseof wanting to have asend ble stopping point in order to preci ude open-ended, crushing liability on

atortfeasor.” 711 F.2d at 808; see dso Dundee Cement Co. v. Chemicd Labs., Inc., 712 F.2d 1166,

1172 (7th Cir. 1983) (discussing policy reasons advocating against permitting third party recovery of
economiclossesand“ conclud[ing] thet thereisalegitimatefear that acrushing burden of litigation would

result from alowing recovery for economic damages like this”).

Agtutely antici pating theeconomic chaosthat woul d result from permitting theoretically

limitlessrecovery of economicinjury, thecourtin Aikensv. Batimore& OhioR.R. Co., 501 A.2d 277

(PaSuper.Ct. 1985), denied recovery for indirect economiclossesincurred by employeeswholost wages
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duetothedefendant’ salleged negligencein causing atrain derailment which damaged the plaintiffs
employer’s plant. The court affirmed the dismissal of the complaint and opined:

that allowance of a cause of action for negligent interference with
economic advantage would create an undue burden upon industria
freedom of action, and would create a disproportion between thelarge
amount of damages that might be recovered and the extent of the
defendant’ sfault. To alow acause of action for negligent cause of purdy
economiclosswould beto openthedoor to every personintheeconomic
chain of the negligent personor businessto bring acause of action. Such
an outstanding burden is clearly inappropriate and a danger to our
economic system.

Id. at 279 (citation omitted).

Inandyzingthedevd opment of legd theoriesregardingtheefficacy of permittingeconomic

damagesin theabsence of physica harm, the United States Court of Appedsfor the Ffth Circuitin Sate

of Louisanav. M/V Testbank, 752 F.2d 1019 (5th Cir. 1985), reexamined the authority and scope of

RobinsDry Dock. Two vesseshad collided inthe Missssppi River Gulf Outlet, resulting inachemica

spill. Fearing widespread contamination, authorities closed the outlet to navigation for pproximately
twenty days. Forty-oneplantiffs, induding commercid fishermen, operators of marinas, bait and tackle
shops, cargo termind operators, and restaurant ownersfiled suit, and those actions were consolidated.

Inits canvass of relevant case law, the M/V_Testbank court acknowledged the opposition to the

exdusonary palicy prohibiting recovery of economic damegesinthe aasence of physcd impact and noted
that “[t]he push to delete the redtrictions on recovery for economic losslost its support and by the early

1940'shadfalled.” 1d. a 1023. Themgority of thecourt reassarted thetraditiond interpretation of Robins
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Dry Dock and concluded that dl clamsfor economiclossin the absence of physical injury should be
excluded:

After extengve additiond briefsand ord argument, we are unpersuaded

that we ought to drop physical damage to a proprietary interest asa

prerequisite to recovery for economic loss. To the contrary, our

reexamination of the history and central purpose of this pragmatic

regtriction on the doctrine of foresaeability haightens our commitment to

it. Ultimately we condudethat without thislimitation foresseshility loses

much of its ability to function as arule of law.
752 F.2d at 1021. A concurring justice expressed reservation that theissues of proximate cause,
foresaeability, and remoteness could * d one providean adequate guidefor digtinguishing, onanormative,
pre-event bas's, between the cdlasses of casesin which recovery will bedlowed and thosein whichit will

not.” 1d. at 1035 (Garwood, J., concurring).

V1. The Minority View: Recovery of Economic Damages Under Limited Circumstances

A few jurisdictions have permitted recovery of economic damages without damageto
person or property under certain limited circumstances. TheNew Jersey Supreme Court’ sgpproach to
thisconcept isrecognized astheleading authority for theminority view and representsadeparturefrom

asubgtantid collection of American and British cases. In People ExpressAirlines, Inc. v. Consolidated

Rail Corp., 495 A.2d 107 (N.J. 1985), the New Jersey court permitted economic recovery wherealesk
of toxicchemicasfromarallway car forced atwe ve-hour evacuation of acommerad arlineofficebuilding

adjacent tothediteof thelesk. 1d. at 115. The plaintiff sought to recover expensesincurred for flight
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cancdlations, ot bookingsand revenue, and cartain operating expenses. |n permitting the action, the court
applied aspecia foreseeability rule, reasoning that the defendant would beliable only for damages
proximately caused and requiring thet the defendant must have* knowledge or specia reason to know of
the consequences of thetortiousconduct intermsof the personslikely to bevictimized and the nature of

the damages likely to be suffered. .. .” 1d.

Narrowly crafting itsdecisonto goply toalimited and particularized group, theNew Jarssy
court held:

that adefendant owesaduty of careto take reasonable measuresto avoid
the risk of causing economic damages, asde from physica injury, to
paticular plaintiffsor plaintiffscomprisng anidentifiabledasswith respect
towhom defendant knowsor hasreasonto know arelikdy to suffer such
damagesfromitsconduct. A defendant failing to adhereto thisduty of
caremay befound liablefor such economic dameagesproximately caused
by its breach of duty.

495A.2da 116. Infurther explainingitsrationdefor departurefrom established doctrine, the New Jersey

court noted:

thedoseproximity of theNorth Termina and People ExpressAirlinesto
the Corrall freight yard; the obvious nature of the plaintiff’ soperationsand
particular foresaeghility of economic lossesresuliting from an accdent and
evacuation; the defendants actua or congtructive knowledge of the
voldilepropertiesof ethyleneoxide; and the exisence of an emergency
response plan prepared by some of the defendants (alluded to in the
courseof ord argument), which apparently caled for the nearby areato
be evacuated to avoid the risk of harm in case of an explosion.

Id. & 118. Infashioningitstes, thecourt in People Express determined that ligbility and foreseeability

“dand indirect proportion to one another|:] The more particular isthe foreseeghility thet economic losswill
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be suffered by the plaintiff asaresult of defendant’ snegligence, themorejudtisit thet liability beimposad

and recovery alowed.” |d. at 116.

Anandyssof thefactsinvolved in the People Express decison supportsthe condusion
that the New Jersey court traversed alogicd path moredosdly akinto that navigated in casesinvolving
physica damageto property. Subsequent to the ThreeMile ldand nuclear incident, plaintiffsamilarly
asserted damsof temporary loss of use of property and “damage to property” asaresult of theintruson

of radicactivemaeridsthroughtheambient air. Inresolving their daimsin Commonwedth of Pennsylvania

v. Genera Public Utilities Corp., 710 F.2d 117 (3rd Cir. 1983), the United States Court of Appedsfor

the Third Circuit acknowledged that the complaintsdid not contain any daim of damegesfor direct physica
damageto any of the plantiffs property. Id. a 120-21. Whilethe lower court had concluded thet the
lossesclamed were purdly economicin natureand unrecoverable, the plaintiffs contended that “increased
radioactivity and radioactive materia semitted during the nucl ear incident permeeted theentirearea, and
thisrendered the public buildingsunsafefor atemporary period of time, and condituted aphysicd intruson
upontheplantiffs properties” 1d. & 122. Theplantiffsmaintained that the gassousintrusion satisfied the
requirement of physicd harmtojudiify therecovery of damagesintort. The Third Circuit found thet the
plantiffs contentionswere sufficient to defeat amoation for summary judgment, permitting the plaintiffsan
opportunity to provethat aninvasion by aninvisible substance may till congtituteaphysica damage
waranting recovery of economicloss. Smilar to theinhabitability problemsexperienced by the ThreeMile
Idand plaintiffs, the plaintiff’ s building in People Express was rendered uninhabitable by the negligent
release of toxic gases. Thus, in People Express, the New Jersey court could have reached itsdecison by
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reasoning that to render abuilding uninhabitable by releasing poison gasagaingt it congtitutesadirect

physical damage to that building.

Andydsof the People Expressrationae have aso criticized thewisdom of thet goproach
by emphasizing that the* Court itsalf noted the contradiictory andincond stent natureof itsreasoning” by
acknowledging the inherent limitations to predicating recovery on aprincple of particular foreseeghility.
Lear Segler, 825 SW.2d a 86. ThePeople Express court Sated thet “therewill arise many Smilar cases
that cannot be resolved by our decision today.” 495 A.2d at 117. The court further recognized that:

some caseswill present crcumstancesthat defy the categorization here

devised to circumscribe a defendant’ s orbit of duty, limit otherwise

boundlessliahility and define an identifidble class of plaintiffsthat may

recover. Inthesecases the courtswill be required to draw upon nations

of fairess common senseand mordity to fix thelinelimiting ligbility asa

metter of publicpalicy, rather than an uncriticd gpplication of theprindiple

of particular foreseeability.

495 A.2d at 116.

Inanother casetypicaly referenced as supportive of aminority postiononthisissue a
Cdiforniacourt gppliedthe” specid relationship” exception and permitted arestaurant owner to suefor
lost profitsalegedly caused by acontractor’ sfailureto promptly ingtall and maintain anair conditioner.

JAireCorp.v. Gregory, 598 P.2d 60 (Cd. 1979). The plaintiff introduced evidencethat therdliance upon

thear conditioning function wasrepestedly brought to the defendant’ sattention. Inconduding thet such
action could be maintained, the court explained that * a contractor owesaduty of careto thetenant of a

building undergoing construction work to prosecute that work in amanner which doesnot cause undue
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Injury to the tenant’ s business, where such injury is reasonably foreseegble.” Id. a 66. Thecourt’s
decisonto permit recovery wasexpresdy predicated on the existence of agpecid rdationship: “Where
aspecid relationship exists between the parties, aplantiff may recover for loss of expected economic
advantage through the negligent performance of acontract athough the partieswere not in contractud

privity.” 1d. a 63.

Inanother casefrequently cited assupport for theminority pogtion, an employer sought

recovery for economiclosssudtained asaresult of tortiousinjuriesto hisemployees. Matingly v. Sheldon

Jackson Callege, 743 P.2d 356 (Alaska 1987). Fantiff’ semployeeswereinjured when atrench dug by

She don Jackson Collegeempl oyees collgpsed, which prevented them from deaning adrainpipe. Plaintiff
sought recovery of economic damagesasaresult of thelossof servicesof hisemployees. Pivotd tothe
AlaskaSupremecourt’ sdecigonto permit economic recovery inthiscasewasitsdetermination thet the
plaintiff wasa"foreseeableand particularized plaintiff.” 1d. & 361. Although recovery of economic
damages was permitted, the court made clear that such recovery isonly permitted where it can be
established that the defendant owed aduty to “ particular plaintiffsor plaintiffs comprising an identifisble
classwith repect to whom defendant knows or hasreason to know arelikely to suffer such damagesfrom

its conduct.” Id. at 360 (quoting People Express, 495 A.2d 116).

Thespead rdationship betweantheplaintiff and thedleged tortfeasor wasa o emphasized

inanother casefrequently dited for theminority view. In Hawthornev. Kober Congruction Co., 640 P.2d

467 (Mont. 1982), the plaintiff had suffered economic lossesdueto adday in the shipment of gedl. The
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court acknowledged that “[t]heactionisonefor negligencein the performance of acontractud duty.” Id.
a 470. Conduding that such action could be maintained becauise of the foreseeshility of harm, the court
relied upon Prosser’ s textbook reasoning:

[B]y entering into acontract with A, the defendant may placehimsdf in

suchardationtoward B that thelaw will impose upon him an obligation,

sounding intort and not in contract, to act in such away that B will not be

injured. Theincidentd fact of the existence of the contract with A does

not negetive the respongihility of the actor when he enters upon acourse

of affirmative conduct which may be expected to affect the interests of

another person.

640 P.2d at 470 (citing Prosser, Law of Torts, 4th Ed., Section 93.

VII. Conclusion

After thoroughly congdering theintricacies of apotentia rule permitting the recovery of
economic damagesabsent physicd or persond injury, we condudethat anindividud who sustainspurdy
economiclossfromaninterruption in commerce causad by another’ snegligence may not recover damages
inthe absence of physica harmto that individud’ sperson or property, acontractud reaionship with the
dlegedtortfeasor, or somecther specid relationship betweenthedleged tortfessor and theindividud who
sudans purely economic dameges sufficient to compe the condusion that thetortfeasor had aduty tothe
paticular plaintiff and thet theinjury complained of was dearly foreseegbleto the tortfeasor. Theexigtence
of agpedid rdationshipwill bedetermined largdly by the extent towhich the particular plaintiff isaffected
differently from society ingenerd. It may be evident from the defendant’ s knowledge or specific reason

toknow of the potentid conseguences of thewrongdoing, the personslikdy to beinjured, and the damages
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likely to besuffered. Such specia relationship may be proven through evidence of foreseeghility of the
nature of the harm to be suffered by the particular plaintiff or an identifiable classand can arisefrom

contractud privity or other closenexus. Asobserved by theMaryland courtinL & P Convertersv. Alling

& Cory Co., 642 A.2d 264 (Md. 1994), acivil actioninwhichthetort of negligent misrepresentation was
assarted, “Wherefailure to exercise due care only createsarisk of economic loss, an intimate nexus
between the partiesisgenerdly required. Therequirement of anintimate nexusissatisfied by contractua
privity oritsequivdent.” 1d. a 267 (citationsomitted). The Maryland court continued, “In the absence
of contractud privity, itsequivaent has been found and atort duty impaossd when * asufficdently dosenexus

or reationship’ isshown.” Id. (quoting Weismanv. Connors, 540 A.2d 783, 793 (1988)). Any attempt

by this Court to more specificaly define the parameters of arcumstances which may be held to etablish

a“specia relationship” would create more confusion than clarity.

We base our holding upon our analysis of the complexities of thisareaof tort law,
demonstrated through both historical evolvement and current concerns, and our belief that ahybrid
approach must befebricated to authorizerecovery of meritoriousdamswhilesmultaneoudy providinga
barrier againg limitlessliability. Thecommon thread which permeatestheandyssof potentid economic
recovery intheabsence of physical harmisthe recognition of the underlying concept of duty. Absent some
gpecid relationship, the confinesof which will differ depending upon the facts of each rdationship, there
amply isnoduty. A thorough examination of the cases comprising what has been referenced asthe

minority view reved sreasoning Smilar to ours, which providesthe opportunity for recovery only upona
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showing of aspecid relationship between the plaintiff and dleged tortfeasor and narrowly tailorsthe

recovery to conform to the facts of the case under scrutiny.

Our decigon under thelimited factud scenario presented in this certified question hasno
impect upon our prior rulings permitting recovery of purdly economic damagesin negligence actionswhere
aspecid reationship exists between the plaintiff and the dleged tortfeasor. Our holding in the casesub
judiceis infact, condgent withtherationaeunderlying such rulings, and weafirm our previousrecognition
that where aspecid and narrowly defined relationship can be established between the tortfeasor and a
plaintiff who wasdeprived of an economic benefit, thetortfeasor canbeheddlidble. Incasesof that nature,
theduty existsbecause of the specid rdaionship. The gpecid dassof plaintiffsinvolved inthose cases
were particularly foressegbleto thetortfeasor, and the economic losseswere proximeately caused by the

tortfeasor’ s negligence.

For example, auditors’have been hd dlidbleto plaintiffswho bought stock in rdiance upon

afinancia statement negligently prepared for acorporation; surveyors’ and termiteingpectors®liableto

%SeeH. Rosenblum, Inc. v. Adler, 461 A.2d 138 (N. J. 1983) (finding independent auditor whose
negligence resulted inan inaccurate public financid satement held lidbleto plaintiff who bought sock in
company; stock subsequently proved to be worthless).

9See Capper v. Gates, 193W. Va 9, 454 SE.2d 54 (1994) (holding evidence supported finding
that defendant surveyor was negligent in connection with unsuccessful subdivison project.); Rozny v.
Marnul, 250 N.E.2d 656 (111. 1969) (finding surveyor whose negligenceresulted in error in depicting
boundary of lot held liable to remote purchaser).

1%See Stemple v. Dobson, 184 W. Va. 317, 400 S.E.2d 561 (1990) (inspectors charged with
(continued...)
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remote purchasarsof property; engineers™ and architects” liableto contractorswho relied upon plans
negligently prepared for property ownerswho later hired the contractors; atorneys™ and notaries public*

liableto beneficiariesof negligently preparewills, red estate brokersfor falureto disclose defects, and

19(....continued)
negligenceinfailing to discover termiteinfestation during termiteingpection.); Hardy v. Carmichad, 207
Cd.App.2d 218 (CA.Ct.App. 1962) (termiteingpectorswhose negligenceresulted in purchaseof infested
home liable to out-of-privity home buyers).

See National Sand, Inc. v. Nagel Condtr., Inc., 451 N.W.2d 618 (Mich. 1990) (subcontractor
could recover additional contract costs from engineering firm which negligently prepared plans).

1“See Board of Educ. v. Van Buren and Firestone, Architects, Inc., 165W. Va. 140, 267 SE.2d
440 (1980) (permitting board of education maintained action againgt contractor, engineer, and bonding
company for alleged negligence in site preparation for school project);
Donndly Condr. Co. v. Obert/Hunt/Gilleland, 677 P.2d 1292, 1295 (Ariz. 1984) (holding architect, hired
by county, ligbleto contractor for increased cost of condruction dueto errorsin plansand pedifications).

B3See Keigter v. Talbott, 182 W. Va. 745, 391 S.E.2d 895 (1990) (examining attorney’s
negligencein cartifying or examiningtitletored etate); Lucasv. Hamm, 364 P.2d 685 (Cd. 1961), cart.
denied 368U.S. 987 (1962) (finding atorney whaose negligence deprived intended beneficiary of proceeds
of thewill wasliableto beneficiary); Heyer v. Haig, 449 P.2d 161 (Cd. 1969) (attorney held liablefor
falingtoinform plaintiff-beneficiary’ smother of thetestamentary consequencesof aplanned remarriage,
reducing beneficiary’s share of estate).

“See Gdloway v. Cindlo, 188 W. Va. 266, 423 S.E.2d 875 (1992) (based upon West Virginia
Code§29C-6-101(1999), anctary publicisliableto personsinvolved for al damagesproximetely caused
by notary'sofficid misconduct); Bigkanjav. Irving, 320 P.2d 16 (Cd. 1958) (notary publicwho failed to
sscurevalid witnessesto Sgnature of will held liableto intended beneficary who was deprived of proceeds
of will).
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telegraph companies®liabletoindividua swhofailed to secureacontract dueto the negligent transmission

of amessage.

Wed s emphag zethat theholding of thiscasegppliesdrictly to plaintiffsaleging purdy
economiclossfroman interruption in commerce caused by another’ snegligence. Thisopiniontherefore
does not encompass, and has no effect upon, our prior rulings regarding medica monitoring, negligent

infliction of emotiond digtress cases, or nuisance law. See Bower v. Westinghouse Elec. Corp., 206 W.

Va 133,522 SE.2d 424 (1999) (permitting medical monitoring in absence of present physicd injury);

Sumpyv. Ashland, Inc., 201 W.Va 541, 499 S E.2d 41 (1997) (holding that plaintiffsdid not haveto

actudly witnessinjury beinginflicted to recover for negligentinfliction of emationd disresswhere plantiffs

were present at sceneof injury-producing event); Marlinv. Bill Rich Condir., Inc., 198 W. Va 635, 482

S.E.2d 620 (1996) (finding that plaintiff isnot required to prove physica injury in asserting clam for

negligent infliction of emotiond digtress); West v. Nat'| MinesCorp., 168 W. Va. 578, 285 SE.2d 670

(1981) (finding entitlement to preliminary mandatory injunction requiring defendantsto abate nuisance

wherecod truck travel on public road caused dugt to settle on plaintiffs houseand surrounding property).

>See Western Union Tel. Co. v. Tatum, 49 So.2d 673 (Ala.Ct.App. 1950), cert. denied, 49
$0.2d 673 (1950) (telegraph company could beheld liablefor delayed ddlivery of telegram containinga
contract offer, thereby causng plaintiff to not obtain acontract); Bluefield Milling Co. v. Western Union
Td. Co., 104 W. Va. 150, 139 SE. 638 (1927) (proof of an unreasonable delay in the transmission of
message creates a presumption of negligence on part of telegraph company).
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Theresolution of thismetter of resrictionson tort lighility isultimetely ameatter of “practicd
politics” Pasgraf, 162 N.E. a 103 (Andrews, J., dissenting). The“law arbitrarily declinestotracea
seriesof eventsbeyond acertan point.” 1d. Inother words, itisaquestion of public policy. Thepurey
economic damages sought by aplantiff may beindisinguishableintermsof sodietd entitlement fromthose
damagesincurred by therestaurant owner inthenextblock, theantique deder inthe next town, and dl the
ripple-effect “losses’ experienced by each employer and each resident of every town and village
surrounding thelocation of theinitid act of negligence. In crafting aruleto addresstheissue of economic
damages we have attempted to avoid theexpresson of ajudidd definition of duty which would permit the
maintenance of aclassactionasaresult of dmog every car wreck and other inconveniencethat resultsto

our state' s citizenry.

In determining questions of duty and extenson of duty to particular plaintiffs, thecourtin
Stevenson echoed widespread goeculation concerning theripple effects of anegligence dam basad upon
pure economic loss and observed:

Casesmight well occur whereamanufecturer would be obliged to dose
down hisfactory because of theinahility of hissupplier dueto afireloss
to make prompt ddliveries; the power company with acontract to supply
afactory with eectricity would be deprived of the profit whichit would
have made if the operation of the factory had not been interrupted by
reason of firedamage; aman who had acontract to paint abuilding may
not be ableto proceed with hiswork; asalesman who would have sold
the products of the factory may be deprived of hiscommissions; the
neighborhood restaurant which relies on the trade of the factory
employeesmay suffer asubgtantid loss. Thedamsaof workmenfor loss
of wageswho were employed in such afactory and cannot continueto
work there because of afire, represent only asmdl fraction of theclams
which would arise if recovery is allowed in this class of cases.
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73 N.E.2d at 203-04.

Inan endeavor to focus upon the rights of other innocent partiesnot typicaly conddered,
acommentator reconstructs the Stevenson paradigm, as follows:

Casesmight well occur where amanufacturer would be obliged
to close down hisfactory [and the manufacturer’ semployeeswould be
obliged to spend daysidleand without income] becauseof theinahility of
[themanufacturer’ 5 supplier dueto afirelossto make prompt ddiveries,
the[employeesof g power company with acontract to supply afectory
with eectricity would bedeprived of [their income] which [they] would
have madeif the operations of the factory had not beeninterrupted by
reason of fire damage; a[person] who had a contract to paint [the
worker’ shouss] may not be ableto proceed with [the] work; a[travel
agent] whowould have sold [the workers vacation packages| may be
deprived of [her] commissions; the [teen-age gardener, the grocer’s
ddivery person, the piano teacher, and the weekly housekeeper who
sarviced theworker’ shome and family] may [each] suffer asubgantiad
loss.

Silverstein, Eileen, On Recovery in Tort for Pure Economic Loss, 32 U.Mich.J.L.Ref 403, 437 (1999).

Tortlaw isessentialy a recognition of limitationsexpressng finiteboundariesof recovery.
Usng theabsurdity of thesechain-of-reaction but purdy logica examples, courtsand commentatorshave
expressed disdainfor limitlessliability and haveaso cautioned against the potential injusticeswhich might
result. ThisCourt' sobligationistodraw alinebeyond which thelaw will not extend itsprotectionin tort,
and todeclare, asamatter of law, that no duty exists beyond that court-created line. 1t isnot amaiter of

protection of acertain class of defendants; nor isit amaiter of championing the causesof acertain class

30



of plantiffs. Itisaguesion of public plicy. Each segment of society will suffer injustiog, whether situated
asplantiff or defendart, if therearenofiniteboundariestoliability and no confineswithinwhich therights
of plaintiffsand defendants can be determined. We acoept the wise admonition expressed over acentury
ago, inlanguage both smple and doquent, proven by the passage of time and the lessons of experience:
“Therewould be no boundsto actionsand litigiousintricadies, if theill effects of the negligences of men

could be followed down the chain of results to the final effect.” Kahl, 37 N.J.L. at 8.

Certified Question Answered.
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