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CHIEF JUSTICE MAYNARD delivered the Opinion of the Court.



SYLLABUSBY THE COURT

1. “The Agreament on Detainers, towhich Wes Virginiaisaparty, isactivated when
adetainer islodged againgt aprisoner in another party jurisdiction. W.Va. Code, 62-14-1 et seq.”
Syllabus Point 1, Moore v. Whyte, 164 W.Va. 718, 266 S.E.2d 137 (1980).

2. A defendant waiveshisor her rightsunder the Agreement on Detainers, W.Va
Code 88 62-14-1to 7, when the defendant or defendant’ s counsdl requests or agreesto atria date
outside the statutory time limits.

3. Thetimelimitscontained inthe Agreament on Detainers, W.Va Code 88 62-14-1
to 7, aretolled when adefendant or defense counsdl requestsor agreesto adday inthe defendant’ strid.

The days which elapse between the request or agreement and the trial are tolled.



Maynard, Chief Justice:

Thegppelant, M ody Onapoalis requeststhat theindictment filed againgt her by the State
of West Virginiabe dismissed for fallure to follow the requirements of the Interstate Agreement on
Detainers(IAD), W.Va Code 88 62-14-1to 7. The Circuit Court of Monongaia County denied the
gppdlant’ smation to digmisstheindictment and motion for reconsderation. We bdievethedrcuit court

properly denied both motions.

On Augud 6, 1998, the gppd lant wasincarcerated in the Ohio Reformatory for VWomen.
Embezzlement and forgery chargeswere pending againgt her inthe Circuit Court of MonongdiaCounty,
West Virginia Pursuantto ArtidlelV of thel AD, thedircuit court Sgned arequest for temporary custody
of theagppdlant. Thisreguest wasforwarded to the Governor of Ohio who received the correspondence
on August 28, 1998. On August 11, adetainer was placed against the gppellant. On September 10,
1998, the gppdlant wasindicted in West Virginia.on two counts of embezzlement and three counts of

forgery. Each charge involved her employer, Suncrest Travel.

Pursuant to Article 11 of the IAD, the appellant requested disposition of the charges
pendingagaing herinWest Virginia. Shecompleted and sgned the gppropri ate paperwork on September
30, 1998. The prosecuting attorney of MonongaiaCounty recaived thisdocumentation on October 13,

1998. Thecircuit court Sgned the prosecutor’ sacceptance of temporary custody offered in connection



withaprisoner’ srequest for digpogtion of adetainer. Theagppdlant wasthen tranderredto West Virginia

on November 10, 1998. Her trial was scheduled to begin on December 7, 1998.

Uponarrivad inWes Virginia, thegppd lant filed an affidavit of digibility for gppointed
counsg. OnNovember 16, 1998, the court gppointed counsd to represent her and advised the gppdlant
of her crimind rightsand responsibilities. The gppdlant was araigned thefollowing day. On December
3, 1998, amoationwasfiled by thegppd lant’ scounsd requesting thet thetria be continued. On December
29, 1998, the court entered an agreed order granting the motion. The gppe lant’ strid was rescheduled

for April 7, 1999.

OnJanuary 11, 1999, thegppd lant filed apro semation to dismisstheindictment aleging
that her gpeady trid rightshed beenviolated. Her atorney thereafter filed amotion to dismissaleging thet

the appellant’strial date did not comply with the IAD. The circuit court denied the motions.

OnApril 6, 1999, the gppdlant wrote aletter to thecourt informing thejudgethet her trid
was continued without her knowledge or consent and thet her attorney was aware that she did not intend
togototrid. Thefollowing day sheentered aconditiond guilty pleato theentireindictment resarving the
right to gpped the court’ s pre-trid rulings. Appelant’scounsd theresfter filed amation for recondderaion
requesting that the court recongder the motion to dismiss. The court declined to entertain thismation.
Pursuant to the pleaagreement, the gppellant was sentenced to the penitentiary for threeto thirty years.

Shewasd 0 ordered to make restitution to Nancy Kahn a Suncrest Trave intheamount of $1,179.00;
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to Erielnsurance Agency intheamount of $3,639.29; and to One Valey Bank intheamount of $9,293.83.

The appellant was released on bond pending appeal. This appeal followed.

On gpped,, thegppd lant dlegesthelower court erred by refusing to grant her motionto
dismisstheindictment for failureto bring her to trial within thetime congraintsof the|AD. Sheaso
contendsthat her motion to continuedid not toll the running of thetimelimitscontainedinthe |AD. The
State arguesthat thetrial court correctly found good causeto justify acontinuance, and thus, the

continuance tolled the running of the IAD’stime limits. We agree.

The purpose of the |AD isto expedite and standardize procedures for the resolution of
crimind charges pending agand prisoners. W. Va Code § 62-14-1, Art. | (1971). “The Agreement on
Detainers, towhichWest Virginiaisaparty, isactivated when adetainer islodged againgt aprisoner in
another party jurisdiction. W.Va Code, 62-14-1 et seq.” Syllabus Point 1, Moore v. Whyte, 164
W.Va 718, 266 SE.2d 137 (1980). Pursuant to the Agreement, aprisoner incarcerated in another Sate
may request fina digposition of the untried charges pending againg him or her in West Virginiaor the
juridiction inwhich anuntried chargeis pending may lodge adetainer and request temporary custody of

the prisoner.

In the case sub judice, the State of West Virginiarequested temporary custody of the
aopdlant from the State of Ohio on Augudt 6, 1998. Thisrequest was made pursuant to ArtidelV of the

|AD which reads in part as follows:



(© Inrespect of any proceeding made possibleby thisarticle, tria
shdl becommenced within one hundred twenty daysof thearriva of the prisoner
in the recaiving Sate, but for good cause shown in open court, the prisoner or his
counsdl being present, the court having jurisdiction of thematter may grant any
necessary or reasonable continuance.

The gppdlant arrived in West Virginiaon November 10, 1998. 1t wason thisday that the one hundred

twenty days began to run.

On September 30, 1998, the gopd lant requested disposition of the charges pending againgt
her inWest Virginia. The prosecutor received the documents on October 13, 1998. The gppdllant’s
request was made pursuant to Article I11 of the IAD which readsin part as follows:

(@  Whenever aperson hasentered upon aterm of imprisonment in
apend or correctiond indtitution of aparty date, and whenever during the
continuanceof theterm of imprisonment thereispendinginany other party
dateany untriedindictment, information or complaint onthebassof which
adetaner hasbeenlodged againg the prisoner, heshdl bebrought totria
within one hundred eghty daysafter heshall have causad to be ddivered
to the prosecuting officer and the appropriate court of the prosecuting
officer’ sjurisdiction written notice of the placeof hisimprisonment and his
request for afind dispostionto bemedeaof theindictment, information or
complaint: Provided, That for good cause shown in open court, the
prisoner or hiscounsd being present, the court having jurisdiction of the
matter may grant any necessary or reasonable continuance.

The one hundred eighty days began to run on October 13, 1998. If anincarcerated defendant is not
brought totria within these statutory timelimits, thel AD requiresthat theindictment, information or

complaint be dismissed with prgjudice. W.Va. Code § 62-14-1, Art. V(c) (1971).



Thiscase presentstwo issueswhichwemust condder. Thefirgt question presented to us
iswhich Article governswhen both the State and the prisoner initiate transfer under thelAD. In
conjunctionwith that question, we must determinewhat effedt, if any, adefendant’ smoation for continuance

has on the statutory time limits.

Courtswhich have consdered the question of whether Articlelll or ArticlelV governs
when both the State and the defendant initiate transfer under the | AD have not reached the sameresult.
InUllery v. Sate, 988 P.2d 332 (Okla. 1999), the Court of Crimina Appedls of Oklahoma concluded
that courts nationwide take three different approachesto this problem. The court explained these
approaches as follows:

[A] few jurisdictions hold[] that where the defendant initiates Article 11

proceadingsheinvaridbly waiveshisArtidelV rights(including the shorter time

limit). These cases determinethat, as Article 1V proceduresand Article |

proceduresareinconagtent, anArticlel Il filing automaticaly walvesthoseArtide

IV proceduresfavorableto thedefendant. Other jurisdictionsrgect thisgpproach

and hold the determining factor iswhich party firgt initiates | ADA procedures.

Fndly, saverd juridictions gpply both Artideswhen both partiesinitiate|ADA

procedures and look to seewhich, if any, provisionshave beenviolated in

determining which time limit applies.
Id., 988 P.2d at 340-41 (footnotes omitted). Oklahomachosethethird approach deemingit to bethe

“most balanced.”

Duetothefact that the gppellant requested a continuance beforethetime expired under
ather Artide, wedo not reech thisissuetoday. Under Articlelll, the gppelant’ strid should have begun

within 180 daysof October 13, 1998, theday the prosecutor’ sofficerecelved the gppe lant’ srequest for
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digpogtion. Under ArtidelV, thegppdlant’ strid should have begunwithin 120 daysafter her November
10, 1998 arivd inWegt Virginia Thetriad wasoriginaly scheduled to begin on December 7, 1998, well
withinthel AD’ stime condraints. Had she not requested acontinuance, her trid presumably would have
begun onthat date. Therefore, the question we must resolve iswhether the statutory timelimitations

included in the IAD were tolled by a necessary or reasonable continuance.

On December 3, 1998, four days before her trid wasto begin, the appdlant through
counse filed amoation requesting that the circuit court grant a.continuance, sating that counsa needed
“adequate timeto review discovery materidsand preparefor trid.” Thedrcuit court granted the maotion
by filing an order titled Agreed Order Continuing Trid and Setting New Trid Date. Thefirst paragraph
of the order reads as follows:

Counsdl for the defendant, on a previous date, moved this Court to
continuethetrid intheabove-styled matter dueto counsd just being gppointed.

Counsd for the State has no objection to the continu[ance] and therefore counsd

for the defendant and for the Statejointly movethis Court for acontinuanceinthe

trial of this matter.

Thetrial was rescheduled for April 7, 1999.

Inher brief to this Court, the gopellant statesthe reasons she believes the continuance diid not toll
thel AD’ sqatutory timelimits. Shesaysthe Statefalled totimey produce discovery materid; shewasnot
aware her attorney requested a continuance; and no hearing was held on the request for a continuance.
In researching the record, we find that the mation for continuance wasfiled before the State responded to
thediscovery request. Also, gppdlant’ scounseal on gpped isthe same counsd who represented her below.
Counsd now contendsthat hisclient did not know hewas requesting acontinuance, and that, if shehad
known, she would have stopped him because she never intended to goto trial. Heis, in essence,
complaining about hisown conduct. Wefind no meritintheseassartions. Wewill discussthe necessty
of ahearing later in this opinion.



InNew Yorkv. Hill, 528 U.S. 110, 120 S.Ct. 659, 145 L.Ed.2d 560 (2000), the State
of New Y ork lodged adetainer under the |AD against an Ohio prisoner. The prisoner requested
digpogtion of the detainer pursuant to Articlel 1l of thel AD.  The prosecutor and defense counsd agreed
toatrid date outsdethetimelimitsof thelAD. The defendant then moved to dismissthe indictment,
arguing thel AD’ stimelimit had expired. Onapped, the United States Supreme Court agreed withthe
trid court’ sconduson that the defendant waived hisrightsunder the | AD when his defense counsdl agreed
toatrid date beyond the satutory period. In commenting onthelAD, the Court sad, “No provison of
the | AD prescribesthe effect of adefendant’ sassent to dday onthegpplicabletimelimits” 1d., 528 U.S,
a&__ ,120SCt a 663, 145L.Ed.2d a 566. After discussing the availability of waiver, the Court stated
that “[f]or certain fundamentd rights, the defendant must persondly makeaninformed waver. For other
rights, however, waiver may be effected by actionof counsd.” 1d.,528U.S.a__ , 120 SCt. a 664,

145 L.Ed.2d at 566 (citations omitted).

TheCourt found that the | AD spedifically contempl atesthat scheduling questionsmay be
left to counsdl. In concluding that counsal may indeed agreeto aspecified delay intrial, the Court
explained:

Whenthat subject isunder consderation, only counsd isin apostionto assessthe
benefit or detriment of the delay to the defendant’ scase. Likewise, only counsd
Isin apogtion to assesswhether the defense would even be prepared to proceed
any earlier. Requiring express assent from the defendant himsdlf for suchroutine
and often repetitive scheduling determinations woul d consumetimeto no goparent
purpose.



Id., 528 U.S. at ___, 120 S.Ct. at 664, 145 L.Ed.2d at 567. The Court hereby recognized that a
defendant’ slawyer must havefull authority to managethetrid and stated that “[ ] lbsent ademondration
of ineffectiveness, counsd’ sword on such mattersisthelast.” 1d. TheCourt concluded that scheduling
meatersare plainly among thosefor which agresment by counsd generdly contrals. The Court findly held
that defense counsd’ sagreement to atrid date outsdethe | AD period barred the defendant from seeking

dismissal on the ground that trial did not occur within the statutory period.

We, too, bdievetha counsd mugt havefull authority to managehisor her dient’ strid and
absent ademondration of ineffectiveness counsd’ sword onsuchmattersisfing. Tria management dearly
includesscheduling matters. Thefact that the appdllant’ scounsd instead of the gppdlant requested the
continuanceis of no consequence. We, therefore, hold that adefendant waiveshisor her rightsunder the
| AD whenthedefendant or defendant’ scounsd requestsor agreesto atrid date outsdethe satutory time

limits.

Thiswould end our discusson except that the gppd lant goes on to argue that the Soeedy
trid cock wasnot tolled becausethel AD provides specific language which covers continuances and that
languagewas not fallowed inthiscase. Thelanguageto which sherefersis*for good cause shown in open
court, the prisoner or hiscounsd being present].]” She contendsthe court did not hold ahearing in open
court with hersdf or her counsd present. She reassartsthat she did not know aregquest for a.continuance

was made.



Weturn to the Hill casefor guidance. In Hill, you will recall, defense counsdl and the
prosecutor agreed to atrid dete outsdethetimelimitsof the lAD. After ajury trid, the defendant was
convicted of second degreemurder and robbery inthefirst degree. On gpped, the defendant argued the
IAD seeksto limit situationsin which delay is permitted by explicitly providing for “good-time

continuances.” Permitting other extensions of the time limits, he said, would override those limitations

The Court reasoned that “[i]t isof coursetruethat waiver isnot gppropriatewhenitis
incons stent with the provision creating the right sought to be secured[,]” but determined that was not the
caseunder thosecircumstances. Hill,528U.S.at , 120 S.Ct. at 664-65, 145 L .Ed.2d a 567. The
Court explained “necessary or reasonable continuance’ as being the sole meansby which the prosecution
can obtain an extenson of thetimelimits over the defendant’ sobjection. The Court summed up by Saing,
“[ T]hespecificationinthat provisonthat the* prisoner or hiscounsd’ must be present suggeststhat itis
directed primarily, if notindeed exclusvely, to prosecution requeststhat have not explicitly been agreed
toby thedefense” 1d.,,528U.S.a__ , 120 S.Ct. at 665, 145 L.Ed.2d at 567. The Court determined
that walver isindeed available and that agresment by the partiesto an extenson condtitutes agood-cause

continuance.

Thecourt’sholding in Ullery supportsthisresult. InUllery, both partiesagreed to atrid
dateoutsdethel AD’ stimelimits. In commenting on defense counsdl’ sagreement tothetria date, the
Court of Crimind Appedlsof Oklahomadated, “Wefind it reesonadleto tall the|ADA limitswherethe

defendant requests or agreesto, and bendfitsfrom, thedday.” Ullery, 988 P.2d a 342. The court found
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this congtituted a necessary and reasonabl e continuance for good cause and concluded that the 88 days

which elapsed between the agreement and trial were tolled.

Inthecaseat bar, therecord dearly shows defense counsd requested and the State agreed
to an extenson beyond the IAD timelimits. We bdlieve this congtitutes a necessary and reasonable
continuancefor good cause. Wedo not believe, asthe gopd lant argues, that the continuance served only
asatactica advantage for the prosecutor and in no way equated good cause? We, therefore, hold that
thetimelimits contained in the IAD are tolled when adefendant or defense counsel requests or agreesto
adday inthedefendant’ strid. Thedayswhich elgpse between therequest or agreement and thetrid are
tolled. Thetrid court inthiscase did not e by refusng to dismissthe indictment for failureto try the

appellant within the time constraints of the IAD.

We condudethat the circuit court committed no error by granting the continuanceinthis
cax=. Thegppdlant’ strid wasscheduled wdl withinthetimelimitsof thel AD and, absent theappdlant's
moation for continuance, would presumably have been hed on December 7, 1998. Thedayswhich dgpsd
between this request and the trial are tolled.

Affirmed.

At isarareingance indeed when we see defense counsd receiving specificaly what he or she
requested from thetrid court and then complaining on gpped that thetrid court granted the requested
relief.
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