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SYLLABUSBY THE COURT

1. Inaninsuranceliahility palicy, purdy mentd or emationd harmthat arisesfromadam
of sexua harassment and lacks physicd manifestation does not fdl within adefinition of “bodily injury”

which islimited to “bodily injury, sickness, or disease.”

2. Inaninsuranceliability policy, adam bassd on sexud harassment doesnot comewithin
the definition of “occurrence,” which isdefined as an “ accident, induding continuous or repested exposure
to substantially the same general harmful conditions.”

3. “Thereisneither aduty to defend aninsured inan action for, nor aduty to pay for,
damagesalegedly caused by the sexual misconduct of aninsured, whentheliability insurance policy
contansaso-caled ‘intentiond injury’ excluson. Insuchacasetheintent of aninsured to cause some

injury will beinferred asamatter of law.” Syllabus, Horace Mann Ins. Co. v. Leeber, 180 W.Va. 375,

376 S.E.2d 581 (1988).

4. Theinduson of negligence-typedlegationsinacomplaint that isa itsessence asexud
herassment damwill not prevent the operation of an“intentiond acts’ exdusion contained in aninsurance
lidhility policy whichisdefined asexduding “bodily injury” “expected or intended from the sandpoint of

the insured.”



5. An*employeg’ exduson, which exemptscoverage under aliability policy for “bodily
injury” aignginthecourseaf employment, includesdamsfor sexud harassment by aco-employeesince

those claims “arise out of and in the course of employment.”



Scott, Justice:

Appdlant Anima Urgent Care (* Animal Care”) gppedisfromtheMay 21, 1999, order of
the Circuit Court of Ohio granting summeary judgment to Appellee American States Insurance Company
(“American Sates’) ontheissueof whether American Stateswasrequired toindemnify or defend Anima
Carein connection with an underlying sexud harassment dlaim.! Thelower court relied on two policy
exdusonsexempting coveragefor “bodily injuries’ intended from the insured' s standpoint (“intentiond
acts’ excluson) and for those “bodily injuries’ sustained by an employee that arose “ out of and inthe
courseof employment” (“employes’ exduson). Having examined thepolicy languagein conjunctionwith

the pleadingsfiled b ow, wefind no error with regard to the circuit court’ sruling and accordingly, affirm.

|. Factual and Procedura Background
OnOctober 3,1997, Erin Smithfiled acivil actioninthedircuit court againg both Animal
Careand onedf itsveterinarians, Dr. Karl E. Yurko. Inher complaint, Ms. Smith sstsforth dlegations of
sexud harassment, wrongful discharge, andinterttiond inflictionof emotiond distress, for whichsheseeks
bath compensatory and punitivedamages. During the course of the nine-and-a-hdf-month period thet Ms

Smithand Dr. Y urko both worked a Anima Carg?Ms. Smith dlegesthat Dr. Y urko engaged in various

Throughthefiling of abrief, Dr. Karl E. Y urkojoined intheargumentsraised by Anima Care.

AWhile Ms. Smith was employed by Anima Carefrom September 19, 1995, until October 17,
(continued...)



actsfor thepurposeof harassng, degrading, and embarrassing her through unwel come sexud advances
and exploitation. According to Ms. Smith, theseactsinduded bath verba and physcd conduct of asexud

nature.®

Through adedaratory judgment proceeding, American States sought adetermination of
whether it was required under agenerd commercid lighility policy to provide coverage and/or adefense
in connectionwith thelawsLit filed by Ms. Smith.* After examining the policy provisionsagainst the
alegationsof thecomplaint, thelower court determined that both the“intentiond acts’ and“employeg”

exdusonary dausesexempted coverage. Citing this Court’ sdecison in Horace Mann Insurance Co. V.

Leeber, 180W.Va 375, 376 S.E.2d 581 (1988), thelower court concluded that the“intentiona acts’
exclusion precluded coverage for the sexual harassment based complaint. The circuit court ruled
additionally that the dlegations of the complaint fdl squardy within the parameters of the“employeg’
exdudon. Animd Caresesksaruling fromthisCourt that neither exduson gppliesand therefore American

Saeshasan obligation to indemnify, or dternaivey, that Anima Carehasaminima obligation to defend

%(....continued)
1996, Dr. Y urko did not begin his employment until January 1996.

*The complaint doesnot include any pecificsasto thenature of thealeged physical conduct or
any dates, times, or places where the alleged unwelcome activity took place.

“American Insurance voluntarily defended Animal Care under areservation of rights agreement
during the declaratory judgment proceeding.



until suchtimeasthefactsof the case arefurther developed to properly permit adetermination asto the

applicability of the policy exclusionary language.®

I1. Standard of Review
Our reasonsfor conducting de novo review of thiscase aretwofold. First, itiswel-
established that thisCourt reviewssummary judgment rulings pursuant to aplenary standard of review.
See Syl. Pt 1, Painter v. Peavy, 192 W.Va 189, 451 SE.2d 755 (1994). Second, denovo review of
thismatter iscompelled becauseissuesrequiring interpretation of aninsurance contract arepresented. See

Payne v. Weston, 195 W.Va. 502, 506-07, 466 S.E.2d 161, 165-66 (1995) (recognizing that

“interpretation of an insurance contract, including the question of whether the contract isambiguous isa

legal determination which, like the court’s summary judgment, is reviewed de novo on appea”).

I11. Discussion

A. Policy Language

*The need for factua devel opment isnecessary, according to Anima Care, to determinewhether
the sexud harassment occurred during the tempora course of the employment and whether the harassment
included physcal actswhichqudify as*bodily injur[ies)” under the policy definitionsnecessary toinvoke
coverage. Animd Care contendsthat declaratory relief should have been postponed on theissue of the
duty to indemnify given these factual issues concerning the existence of a“bodily injury.”
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Our examination of whether thelower court correctly ruled below isnecessrily linked to
thelanguage of the gpplicable policy exdudons aswel aspertinent definitions. Thecommercid generd
liability policy provides that:

Wewill pay those sumsthat theinsured becomes|egdly obligated to pay

asdamagesbecauseof “bodily injury”, “ property damage’, “ persond

injury”, or “advertignginjury” towhich thisinsurancegpplies. (emphads

supplied)

Thepalicy indicatesthat “[t]hisinsurancegpplies (1) To*bodily injury’ and' property damage only if: (a)
The‘bodily injury” or ‘ property damage’ iscaused by an‘ occurrence that takesplaceinthe’ coverage
territory’; ...." (emphasssupplied) The exdusionssection of the policy providesthat “[t]hisinsurance
does not apply to:

a ‘Bodily injury’ or ‘property damage’ expected or intended from the
standpoint of theinsured. . ..

e. ‘Bodily injury’ to: (1) An employee of theinsured arising out of
and in the course of employment by the insured; . . ..~
(emphasis supplied)

Both “bodily injury” and “occurrence” are specifically defined as follows:
“Bodily Injury” meansbodily injury, Scknessor disease sustained by
aperson, including death resulting from any of these at any time.

“Occurrence’ meansan accident, including continuousor repeated
exposure to substantially the same general harmful conditions.

1. “Bodily Injury”
Given the fundamentd redtriction of the coverage a issueto damswhich assart “bodily

injury,” we proceed initidly to determine whether the complaint at issue contains averments of “bodily
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injury.” SeeSyl. Pt. 3, Bruceton Bank v. United States Fiddlity and Guar. Ins Co., 199 \W.Va 548, 486

S.E.2d 19 (1997) (halding that insurer’ sduty to defendisgoverned by whether dlegationsof complaint
areressonably susoeptibleof interpretation that daimiscovered by policy terms).? Anima Carepositsthat
theissueof whether sexua harassment condlitutesa’ bodily injury” isaquestion of first impressonfor this
Court. Moreaccurately, theissue presented iswhether asexua harassment clamthat islimited to
emationd harmwhich lacksany physicd manifestation can besaid to condtitutea bodily injury” under the
policy definition of that term.

In support of itscontention that emationd distresswithout accompanying physcd injury

issufficient to condtitute “bodily injury” under the palicy, Anima Careditesonecase.’ In Crabtreev. State

Farm Insurance Co., 632 S0.2d 736 (La 1994), the court ruled that damageslimited to emotiona distress

®*Sincetheissue of aninsurer’ sobligation to defend ismade with regard tothe dlegations of the
complaint, wemust rgect Animd Careé sdam that discovery isnecessary to resolvetheissue of coverage.
See Bruceton Bank, 199 W.Va. at 555, 486 S.E.2d at 26.

Initsreply brief, Animd Carecited the case of Lavanant v. Generdl Accident Insurance Co., 595
N.E.2d 819 (N.Y. 1992), asadditiona support for the propodition that mentd injuriesaoneare ufficient
to comewithinagtandard insurance palicy definition of “bodily injury.” Whilethe court did determinethet
mentd injuriescould comewithinalayperson’ sreading of themeaning intended by defining “bodily injury”
toindude“scknessor disease” Lavanant, like Crabtree v. State Farm Insurance Co., 632 So.2d 736
(La 1994), was not asexud harassment case. 595 N.E.2d at 822. Thecdam a issuein Lavanant was
grounded in negligence and involved atenant’ sattempt to recover fromalandlord for menta injuries
associated with the partial collapse of an apartment ceiling. 1d. at 820.

Dr. Yurko, inhishrief, mentionstwo Wisconsn caseswhere* bodily injury” has been expansvey
interpreted toincdlude mentd injuries. See Daylev. Engalke, 580 N.W.2d 245, 249-50 (Wis. 1998); Tara
N. v. Economy Fire& Cas Ins Co., 540 N.W.2d 26, 29-30 (Wis. Ct. App.), rev. denied, 542 N.W.2d
155 (Wis. 1995). Thosecasesare easly distinguished from the instant case, however, asthe court
acknowledged in TaraN. that “in Wiscongn, bodily injury has been congdered to be broader then physicd
injury.” 1d. at 30.




and mental anguish could comewithin aseparate definition of “ bodily injury” @ under thetheory that “if the
definition wasintended to cover only externd, physcd injuries, then ‘bodily injury’ eesly could have been

defined in amore restrictivefashion . . . .” 1d. at 744.

American States digtinguishes Crabireefirgt, basad uponits differing policy definition of
“bodily injury;” second, asan aberrationd resultinlight of theclear weight of authority; andthird, asan
ingppodtedecisonwhichfaledtoaddresswhether soldy emotiona damagesconditute® bodily injury” in
the context of asexual harassment claim.® Of thesethreevaid digtinctions, wefocus on the dearth of
authority supporting Anima Care sposition. Both commentatorsand tribunasdikeidentify themgjority
view to espouse that “ absent physical manifestationsor physica contact, purely emotiona distress

dlegationsareinaufficient to qudify asbodily injury.” Kahleen S, Edwardsand Mally Nelson Ferrante,

| nsurance Coverage for Employment-Related Claims, 46 Prac. Law. 35, 36 (July 2000); see O’ Déll v.

. Paul Fire& Marinelns Co,, 478 SE.2d 418, 420 (Ga Ct. App. 1996) (holding that alleged emotiondl

digressarising from sexud harassment was not “bodily injury” where such distressdid not result from

physical ham or injury); Greenmanv. Michigan Mut. Ins. Co., 433 N.\W.2d 346, 348-49 (Mich. Ct. App.

1988) (finding no coverage for aleged mentd distressinjuries arising out of sexud harassment and

discrimination daim on groundsthat injurieslacked any physcd manifetaion); Garvisv. EmployersMut.

Under the palicy atissueinthat casg, “bodily injury” was defined as* bodily injury to aperson and
sickness, disease or death which results from it.” Crabtree, 632 So.2d at 743.

In Crabtree, awifesought to comewithinthepalicy definition of “ bodily injury” inconnectionwith
her assartion of adamfor negligent infliction of emotiond didressariang from her husband’ smotorcyde
accident. 632 So.2d at 738.



Cas. Co., 497 N.W.2d 254, 257 (Minn. 1993) (ruling that only emotional distresswith appreciable

physicdl injury could qualify as*bodily injury”); CitizensIns Co. v. Leiendecker, 962 SW.2d 446, 450-54

(Mo. Ct. App. 1998) (adopting mgority postionthat “ bodily injury” encompassesonly physcad haomand
exdudesmentd suffering or emotiond distressand citing numerous date and federd decisonsfollowing

mgjority pogtion aswell aslimited authority espousing minority podtion); David v. NationwideMut. Ins.

Co., 665N.E.2d 1171, 1173 (Ohio Ct. App. 1995) (relying upon nationd judicia trend and ruling that
emotiona digtressdid not comewithinpolicy definition of “bodily injury” defining sameas*bodily injury,

gckness, or diseasg’); Trinity Universd Ins. Co. v. Cowan, 945 SW.2d 819, 823 (Tex. 1997) (holding

that “bodily injury” unambiguoudy requiresinjury to physica structure of human body and Sating that
“commonly understood meaning of ‘bodily,” . . . impliesaphysca, and not purdy mentd, emotiond, or

Spiritud harm”); seedso ViennaFamily Med. Assocs, Inc. v. Allgate Ins. Co., 78 F.3d 580, 1996 WL

93830, & * 5 (4th Cir. March 5, 1996) (noting thet significant weight of authority holdsthet “ bodily injury”

does not encompass nonphysical injuries such as emotional distress).

Indscussng therationdefor exduding purdy emationd injuriesfrom the category of bodily
injury, the court in Lelendecker explained that “in insurancelaw ‘bodily injury’ isconsdered to bea
narrower concept than * persond injury’ which coversmentd or emotiond injury.” 962 SW.2d at 453.
Further elucidating the distinction between personal and bodily injury, the court commented:

Itiswdl sttled ininsurancelaw that “ bodily injury” and “ persond injury”

arenot synonymsand that these phraseshave two distinct definitions. The

term “persond injury” isbroader and indudes not only physcd injury but
aso any affront or insult to the reputation or sengbilities of a person.



“Bodily injury,” by comparison, isanarrow term and encompasses only
physical injuries to the body and the consequences thereof.

Id. (citation omitted) (quoting Allstate Ins. Co. v. Diamont, 518 N.E.2d 1154, 1156 (Mass. 1988)).

Finding the reasoning underlying the mgjority position to be persuasive ™ we determine that in aninsurance
liability policy, purdy menta or emotiond harm that arisesfromaclam of sexua harassment and lacks
physicd manifestation doesnat fall withinadefinition of “bodily injury” whichislimited to“bodily injury,

sickness, or disease.”*?

2. “Occurrence”
Although thetria court did not rule on whether sexual harassment constitutes an
“occurrence’ under the policy, we nonethd essaddressthis question givenitsimportanceto theissue of

coverage.” Likethereguisite” bodily injury” necessary toinvokeliability coverage, an*“ occurrence’ must

19 n addition, we note that employers can purchase a specific type of insurance known as
employment practicesliability insurance (* EPLI") thet provides coveragefor thetypesof damsassarted
hereby Ms. Smith: wrongful termination, discrimination, and sexud harassment. TheseEPLI policiesor
endorsementswere created specificdly in responseto numerous court deci S onsrgecting coverage under
traditional general liability policies for employment-related actions, such as that brought by Ms. Smith.

"Because the complaint iscompletely devoid of dlegationsthat Ms. Smith suffered any physica
symptomsasaresult of thedleged harassment, wefind no bassfor discussngwheat qudifiesasaphysicd
manifestation.

"AWergect outright Animal Care' s contention that the allegation of “physica contact” inthe
complaint issufficient to trigger the“bodily injury” component of theliability policy. Thisargument
presupposesthat any physca contact necessaxily resultsin®bodily injury” under thepolicy. SeeNationd
Fruit Prod. Co. v. Fireman'sFund Ins. Co., 178 F.3d 1285, 1999 WL 240033, a& *3n.2 (4th Cir. May
4, 1999) (noting that allegations of physical or bodily contact do not necessarily imply bodily injury).

3Both parties briefed the issue of the existence of an “occurrence” within the policy definitions,
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amilarly exig before American Satesis obligated to provide indemnification. American States arguesthat
asexud harassment daim cannot fall within the definition of “occurrence” Sncethat term refersto ether
an accident or continuous exposureto the same generd harmful conditions: Emphasizing the accidental
nature of an* occurrence” American Satesreieson the reasoning employed by the federd didrict court

in Commercia Union Insurance Cos. v. SKy, Inc., 810 F.Supp. 249 (W.D. Ark. 1992), wherethe court

opined that “it grainstheimagination to speculate how apattern of sexud overtures and touching can be

‘accidentd.’” 1d. a 253; accord Old Republic Ins Co. v. Comprehensve Hedth Care Assocs, Inc., 786

F.Supp. 629, 633 (N.D. Tex. 1992) (finding no duty to defend sexua harassment claim because such
dams"dlegeintentiond actsthat arenat * occurrences for thepurposeof policy coverage’), af'd, 2 F.3d

105 (5th Cir. 1993); Senav. TravelersIns. Co., 801 F.Supp. 471, 475-77 (D. N.M. 1992) (concluding

that dlegationsof voluntary, ddiberate, and intentiona sexua misconduct could not be characterized within

palicy definition of “occurrence’); Russv. Great American Ins Co., 464 SE.2d 723, 725 (N.C. Ct. App.

1995) (holding that “acts of sexua harassment, asamatter of law, arenot ‘acadents and thus nat bodily

Injuries caused by ‘occurrences’”), rev. denied, 467 S.E.2d 905 (N.C. 1996).

Anima Caredoes not disoute the accepted view that sexua harassment doesnot come
within themeaning of an* occurrence’ under an acc dent-basad definition, but instead arguesthat coverage
isrequired because of the negligence-type dlegationsinvolving Animal Care. For the samereasons
discussedin section B. 1. of thisopinion, infra, theinclusion of anegligence-oriented theory of recovery
agang Anima Caredoesnot dter theessence of the dam for purposesof determining the availability of

insurancecoverage. Sexud harassment, and itsinherently non-accidenta nature, remainthecrux of the
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caseregardless of whether negligenceisdleged against Animal Care. See GATX Leasing Corp. V.

National Union Firelns. Co., 64 F.3d 1112, 1118 (7th Cir. 1995) (holding that insured’ snegligencein

falling to prevent employes sintentiona act does not congtitute an“ occurrence,” ressoning thet ““valitiona
act does not become an acadent Smply because theinsured snegligence prompted theact'™”) (quoting Red

Ball Lessing, Inc. v. Hartford Acdident & Indem. Co., 915 F.2d 306, 311 (7th Cir. 1990)). Wecondlude

that in aninsuranceliability policy, adam basad on sexud harassment does not comewithin the definition
of “occurrence,” which isdefined as an “accident, including continuous or repested exposure to

substantially the same general harmful conditions.”

B. Exclusions
1. “Intentional Acts’ Exclusion
Whileour andyss could end here based on thelack of “bodily injury” or “occurrence’
necessary totrigger coverage, we proceed to addresstheexclusonsrdied upon by thecircuit court inits
grant of summary judgment. In ruling that the“intentiond acts’ exduson was gpplicable, thetrid court
gpplied the Lecber decision to theingtant case and conduded that “ because the complaint isfundamentally
one of sexual harassment,” coveragewasexpresdy excluded. Atissuein Leeber, waswhether the
“Intentiond injury” exclusoninahomeowner’ sliability policy™ precluded theavail ability of coveragefor

aleged sexud misconduct. 180 W.Va a 376, 376 SE.2d a 582. Addressing the issue as ameatter of

“Animd Care sattempt to limit thegpplicability of Leeber isunavailing, asthe Court framedits
congderation of theissue by specificaly including “ other ligbility insurer[g],” rather than limiting its
congderation of theexdusonary language soldy with regard to homeowner’ spolides 180 W.Va & 376,
376 S.E.2d at 582.
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firg impresson, this Court examined the mgority and minority views and conduded, congstent with the
majority position, that
[t]hereisneither aduty to defend aninsured in an action for, nor
aduty to pay for, damagesdlegedly caused by the sexud misconduct of
aninsured, when the liability insurance policy containsaso-called
‘intentiond injury’ excluson. Insuch acasetheintent of aninsured to
cause some injury will be inferred as a matter of law.

Id. at 376, 376 S.E.2d at 582, syllabus.

We are unpersuaded by Anima Care' s contention that Legber isnot controlling because
itwashot asexud harassment case. Clearly, our holding that intent will beimplied asametter of law in
instances of saxua misconduct extendslogicaly to dlegations of sexud harassment.™ The United States
Didrict Court for the Southern Didtrict of West Virginiarecently conddered and rg ected theargument thet

Lecber would only goply where an actud saxud assault has occurred. 1n American States Insurance Co.

We explained the underlying rationale for implying intent in sexual misconduct cases:

“Most courts deny liability insurance coverage for aleged sexual
misconduict by gpplying anobjectivetest toanintentiond injury exduson”
because the saxud misconduct “issoinherently injurious, or ‘ subgtantiadly
certain’ toresultinsomeinjury” that “public policy precludesaclam of
unintended consequences, that is, aclaim that no harm wasintended to
result from the act.”

Smithv. Sears, Roebuck & Co., 191 W.Va 563, 565, 447 SE.2d 255, 257 (1994) (quoting Leegber, 180
W.Va at 379, 376 SE.2d a 584-85); cf. Maine State Academy of Hair Design, Inc. v. Commercia
Union Ins. Co., 699 A.2d 1153, 1157-58 (Me. 1997) (applying subjective method of interpreting
“intended acts’ excdlusonto hold thet only if insured goecificdly intended injury that flowed from acts of
harassment would exclusion apply and commenting that “ bodily injury isnot necessarily expected or
intended by the perpetrator of unwanted sexual advances and wrongful discharge”).
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v. FishesHot Dog Huntington, Inc., No. 3:98-0165 (S.D. W.Va Jan. 22, 1999), thedidrict court stated

that “ Lecber rgectssuch line-drawing.” 1d. a 3. Assupport for thisconclusion, the court reasoned that
“Leeber’ sholding explicitly gppliesto dlegations of * sexud misconduct,’” not just sexua assault.” 1d. In
addition, thedidtrict court rlied upon thefact that this Court was careful in Legber not to limit itsholding
to those cases“involving ‘violence,” or penetration or alengthy period of time during which the sexud
contacts have occurred.” Id. at 3-4 (quoting Leeber, 180 W.Va. at 379-80, 376 S.E.2d at 585-86).
Both thedidrict court in HshesHot Dog and the lower court correctly gpplied Legber to sexud harassment
casesto conclude that coverageis precluded for such claimswherethe ligbility policy containsan

“Intentional acts’ exclusion.

Asafind meansof attempting to avoid the preclusive effectsof the“intentiond acts’
exdusion, Anima Carecontendsthat thecomplaint filed by Ms. Smith containsadditiond alegationsthat
arecouchedin negligence. Specificdly, Animd Care maintainsthat averments stating thet it “ knew or
should haveknown” of Dr. Y urko’ sconduct,”®but “failed toimplement proper and ppropriate corrective

actionin regponsethereta” imply acause of actionin negligence.” An andogous argument wasrejected

The Fourth Circuit observed in Nationa Fruit Product, that the* knew or should have known”
gandard for imposing vicariousliability onan employer inasexud harassment caseisno longer vigble
following the United States Supreme Court’ sdecisonsin Faragher v. City of BocaRaton, 524 U.S. 775
(1998), and Burlington Indus., Inc. v. Ellerth, 524 U.S., 742 (1998). 178 F.3d 1285, 1999 WL 270033
at*4,n.5. Thestandard now imposed upon employers createsliability “if sexual harassment of an
employeeby asupervisor resultsin a‘tangibleemployment action’” “regardless of whether the employer
knew or should haveknown of theharassment.” Id. (citing Reinhold v. Commonwedlth, 151 F.3d 172,
174-75 (4th Cir. 1998) and quoting Faragher, 524 U.S. at 807; Ellerth, 524 U.S. at 764-65).

YAmerican Insurance arguesthat the complaint isdevoid of any dlegationssoundingin negligence
(continued...)
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by thisCourtin Lesber where theinsured focused on theindusion of allegations conceming the negligent
Seduction of theassaulted Sudent involved in an attempt to securecoverage. Borrowing fromaMaryland
dedson, we daed that “thedlegations of ‘ negligence inthecomplaint are* atrangparent attempt to trigger
Insurance coverage by characterizing dlegations of [intentional] tortious conduct under the guise of

‘negligent’ activity.” 180 W.Va a 381, 376 SE.2d & 587 (quoting Harpy v. Natiionwide Mut. Frelns

Co., 545 A.2d 718, 725 (Md. Ct. App. 1988)). In Fishes Hot Dog, the digtrict court cited this same

language from Legber inrgecting theinsured’ sattempt to avoid the* intentional acts” exduson basad on

inclusion of the term “negligent” in the complaint. Slip op. at 4.

Other courts have Smilarly determined that inclusion of negligence-type dlegationsin
complantsthet are essentidly sexual harassment daimswill not defegt the application of an“intentiona

acts’ excluson. SeeBilgtein Corp. v. Federd Ins Co., 168 F.3d 497, 1999 WL 96438, a *1 (Sth Cir.

*(...continued)

Refuting Anima Care' scontentionthat the knew or should haveknown” avermentsimply liability under
negligence principles, American Insurance satesthat if Ms. Smithcould provethat Animd Carefaledto
act upon complaintsof misconduct and then actudly discharged her following such complaint, Animal Care
could befound to have committed theintentiond tort of inflicting emotiona distress. SeeFordv. Revion
Inc., 734 P.2d 580, 584-85 (Ariz. 1987) (holding that corporation’ sfailureto take gppropriate actionin
responseto employee scomplaint of sexua harassment condtituted tort of intentiond infliction of emationd
distress). Moreover, American Insurance pointsto thefact that thecomplaint isrepletewith dlegations
thet Animal Carecommittedintentiond acts Spedificdly, Ms Smithaversthat “ defendants, Animd Urgent
Care...” engagedinactsdesgnedto*harass, degrade, and embarrass’ her; shewas“discriminated or
retdiated agang” by Animd Care; and thet the actions of the defendantswere* extreme and outrageous’
and “intended toinflict . . . emotiond distress.” In American States|nsurance Co. v. Natchez Steam
Laundry, 131 F.3d 551 (5th Cir. 1998), an and ogous case recently decided by the Fifth Circuit, the court
determined that the “intentiond acts’ exclusion gpplied to both the aleged harasser and the defendant
bus ness because the bus nesswas charged with intentiona conduct: falluretoinvestigeate, fallureto teke
action against alleged harasser, and failure to provide an avenue for redress. 1d. at 554.
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1999 (finding no duty to defend sexud harassment casethat induded daims of negligenceand defamation

1Y

under intentional act exclusion since non-harassment claimswere*‘inseparable’” fromintentiona

harassment conduct); Meddlion Indus, Inc. v. Atlantic M ut. Ins. Co., 152 F.3d 927, 1998 WL 403338,

at *2 (9th Cir. 1998) (upholding digtrict court’ sdetermination of no coveragein sexual harassment case
including count of negligent supervison, reasoning that merelaboding does not creete negligence especidly

where Oregon law requires proof of employer’ sknowledge of employeg swrongful act); Green Chimneys

Sch. for Little Folk v. Nationa Union Firelns. Co., 664 N.Y.S.2d 320, 321 (N.Y. App. Div. 1997)

(affirming denid of coveragefor sexua harassment daim because daim did not congtitute “ occurrence”
under palicy definition and ruling that “indusonintheunderlying complaint of causesof action soundingin
negligent hiringand supervison doesnot dter thefact thet ‘ the operative act[ g giving riseto any recovery
[are] the[intentional sexud] assault["”); Board of Educ. v. Continentdl Ins Co., 604 N.Y.S.2d 399, 400
(N.Y. App. Div. 1993) (finding no coveragefor teacher’ sdam againg schoal digrict for failing to prohibit
sexua harassment by principal, creating offensivework environment, and wrongful termination and
observing that indusion of “knew or should have known” language did “ not changethe gravamen of the
complaint from onealegingintentiona acts. . . to oneinvolving negligent conduct”). Accordingly, we
determinethat theincluson of negligence-type dlegationsin acomplaint that is a its essence asexud
harassment damwill not prevent the operation of an “intentiond acts’ exduson contained in aninsurance
liability policy whichisdefined asexcluding “bodily injury” “expected or intended from the standpoint of

the insured.”

2. “Employee” Exclusion
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A secondexdudonary provison relied upon by thetria court wasthe provisonthet denied
coverageto employeesfor bodily injury “arisng out of and in the course of employment by theinsured.”
Numeroustribunashaveruled that an* employee’ excluson precludescoveragefor sexua harassment

cdamswhich dlegeinjuriessustained in the course of thevictim’ semployment. See Gates, Hudson &

Asocs, Inc. v. Federd Ins. Co., 141 F.3d 500 (4th Cir. 1997) (ruling that sexua harassment clamwas

aninjury that fdl within employes exdusion language of commerdid excessumbrdlapalicy); Cornhill Ins.

PLCv. Vdsamis Inc., 106 F.3d 80 (5th Cir.) (holding thet broadly-worded empl oyeeexduson precluded

coveragefor employee ssexud harassment clamsagaing her supervisors), cart. denied, 522 U.S. 1008

(1997); Security Indus. Ins. Co. v. CIGNA Property & Cas. Co., No. Civ. A 96-2835, 1997 WL

403415, a *3 (E.D. La July 16, 1997) (finding coverage barred under employee excluson for sexud
harassment daimsaswell asnegligent falureto take action againg harassers, reasoning that dleged injuries
incurred a place of employment during thework day and were caused by co-employee or supervisor);
Old Republic, 786 F.Supp. at 632, (holding that employee exclusion precluded coverage for sexua
harassment and negligencecdlamswhichwereinextricably intertwinedwith underlying sexud harassment
and discrimination claims). Even where part of the alleged misconduct occurs away from the work

premises, courtshave nonethel essfound that theemployeeexclusionisgpplicable. See M eadowbrook,

Inc. v. Tower Ins. Co., 559 N.W.2d 411, 420 (Minn. 1997) (concluding that three instancesof off-

premisesconduct weredirectly rel ated to creation of hogtilework environment and that sexual harassment
damsnecessxily fel withinexdusonfor damsarisng out of and during scopeof employment because

such harassment resulltsininjury toworking relationships); but see Mane State Academy of Hair Design,

Inc. v. Commercia Union Ins. Co., 699 A.2d 1153, 1157 (Me. 1997) (finding duty to defend where
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complaint averred only that harassment incidents occurred during period of her employment, but not that
al of plantiff’ sinjuriesarose out of and in course of her employment and suggesting that non-workplace

sexual advances would trigger coverage).

Animd Caredtesonly onededgon for itscontention that this Court should rule thet sexud

harassment cases do not “aise out of and in the course of employment.”*® In SCI Liguidating Corp. v.

Hartford Insurance Co., 526 S.E.2d 555 (Ga. 2000), the GeorgiaSupreme Court, in answvering aquestion

ceartifiedtoit by theEleventh Circuit, decided to gpply workers compensation precedent concerning the
terms* arisng out of and in the course of employment” and determined that sexud harassment cases do nat
ariseout of employment, reasoning thet sexud harassment resulltsfrom “*the willful act of athird person for

persond reasons rather than awork-related condition.” 1d. & 557 (quoting Murphy v. ARA Sarvs, Inc,,

298 S.E.2d 528, 530 (Ga. Ct. App. 1982)). Wefind thelogic employed by the dissenting justicein

Hartford Insurance to be more convincing:

Theuseof workers compensation law to guide theinterpretation of a
contract notinvolvingworkers compensationisingppropriate. Workers

compensation isastate-imposed and regul ated system that provides
limited benefitsto employeeswho suffer injurieson the job without regard
tothetraditiond prindplesof tort law. Public policy concarmnshaveled the

BAnima Care positsthat because courts have held that sexua harassment casesdo not arisein
the courseof employment within theschemaof workers compensationlaws, thisCourt could Smilarly rule
for purposesof insurancelaw. Animd Carefurther suggeststhat if sexud harassment isviewed asbeing
outsde the course of employment for workers compensation purposes where condructionisliberd and
infavor of the claimant, it standsto reason that such claims should smilarly be outside the course of
employment for insurance purposes, and therefore not excluded from coverage under an “employee’
exduson, basad onthefact that exdusonary dausesare drictly condrued againg aninsurer. SeeSyl. P
5, National Mut. Ins. Co. v. McMahon & Sons, 177 W.Va. 734, 356 S.E.2d 488 (1987).
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legidaureto mandatethat courtsinterpret theworkers compensation act
liberally in order to bring both employers and employeeswithinits
coverage, but these concerns have no place in interpreting private
contracts. Additiondly, theumbrdlapolicy containsaspecificexcluson
for damscovered by workers compensation, anditisthereforeillogica
andredundant toincorporateworkers compensationlaw intoexcluson
16 [“employee” exclusion].

1d. & 557-58 (Hetcher, J, dissenting) (footnote omitted); see also SCI Liquidating Corp. v. Hartford Fire
Ins. Co., 181 F.3d 1210, 1218-19 (11th Cir. 1999) (discussing reasonsfor treating phrase“arisng out
of andinthe courseof employment” differently for workers compensation and lighility insurance purposes
and recognizing that other jurisdictions have excluded coverage of sexud harassment damsunder an
“employee’ exclusion, reasoning that such claims“necessarily ‘arisg[] out of and in the course of

employment’”).

Finding no sound basisfor gpplying worker’ s compensation principlesto insurance law,
we declineto adopt thegpproach advocated by Anima Care. Wedsorgect Anima Care' scontention
that thetrid court could not rule on the gpplicability of theemployee” excluson given the absence of
adlegationsinthecomplaint aleging that al of theconduct at issue occurred within the scopeand course
of Ms. Smith’ semployment.” We condudethat an“employes’ exdusion, which exempts coverage under
aliability policy for “bodily injury” arising in the course of employment, includes claims for sexud

harassment by a co-employee since those claims “arise out of and in the course of employment.”

1t can besimilarly said that the complaint containsno allegations squarely placing any of the
alleged harassment as occurring outside the place of employment.
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Based on the foregoing, we affirm the decision of the Circuit Court of Ohio County.

Affirmed.
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