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A.
Errorsin the Majority Opinion

| dissnttopartsIV.A and C of themgority opinion. Inpart1V.A, themgority condudes
that the jury—Dbased upon instructions given by the trial court—could have acted under the
misgpprehenson thet amereassgnment to light duty proved disability discrimination. However, therecord
does not contain anything to suggest thet thiswasthe case. The entire thrugt of the competing arguments
of plaintiff’ sand defendants counsel wasdirected a whether or not thedefendantsacted in good faithand
inaccord with busnessnecessity. If the plaintiff hed a any time contended that ameretrandfer to light duty
proved disability discrimination, thenthedefendants' requested instructionsmight have been necessary.
But thedrcuit court waswdl withinitsdiscretionin refusing to give indructionsthat were not rdated to the

actual issues being tried to the jury. Put simply, this jury was not misled as to the applicable law.

InPart 1V.C, the mgority opinion concludesthat the jury could not find discrimination
under thefactsof thiscase—taking dl of theevidenceinthelight most favorableto theplaintiff. Thisisan
improper conduson. Thejury wasfully entitled to decide that the Hospital’ slight duty assgnment for Mr.
Stone was madein bad faith and without business necessity. The gpparently sdlf-serving testimony of
Hospitd personnd about how they treeted Mr. Stone clearly caused the Hospital’ scaseto founder e trid.
Mr. Stonelogt asubgtantia amount of money asaresult of hisinvoluntary trandfer. Based onthe“dim”
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evidencethat themgority concedesexisted, thejury wasentitled to concludethat Mr. Stone’ smonetary
losswasinvoluntary. Asaresult of theseflaws, an entirdly fair and proper jury verdict for aworking
person has been overturned by this Court. Accordingly, | dissent to these erroneous portions of the
majority opinion.
B.
Errorsin the Concurrence

Despite the erroneousresult reached in Parts1V.A and C, the mgority opinion isentirdy
correct on theissue of whether West Virginiacourts should blindly adhereto federa caselaw inthe area
of disahility discrimination law. | therefore disagreewith Justice Scott’ sinterpretation of our discrimination
juriprudence, totheextent that the concurrence proposesthat our legd andyssinthisareashould amount

to nothing more than Pavlovian responses to federal decisional law.

Themagjority opinion hasfully documented, using scholarly authoritiesand copious
examples, theemergence of ahighly diverseandin many indancestroubling body of federd law inthearea
of disghility discrimination. Justice Scott’ sconcurrence doesnot addressonesingle case or examplecited
inthisdiscusson. Nor doesthe concurrence confront themgority opinion’ sdetalled andyssof how this
Court has often teken adifferent—and in evary indance, Superior—agpproach then thet taken by thefederd

courts.

Obvioudly, we must presumethat the L egid ature, by incorporating the language of

analogousfedera gatutesinto theWes VirginiaHuman Rights Act, intended that such language should be
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Interpreted cons stent with pre-existing federa caselaw. Cf., Larzov. Smft & Co., 129 W. Va. 436,
445, 40 S.E.2d 811, 416 (1946); Allen v. Raleigh-Wyoming Mining Co., 117 W. Va. 631, 636,
186 SEE. 612, 614 (1936) (“In congtruing statutes adopted from ancther Sate, thejudicid interpretation
dready placed on that statute by thehighest judicid tribunal of such statewill usualy beadopted.”); syl.
pt. 2, Rosev. Public Serv. Commin, 75 W. Va. 1, 83 SE. 85 (1914) (“When astatuteiis adopted from
ancther gate or country the courtsusudly follow the congtructionwhichit had received by the courts of
the state or country fromwhichit wastaken.”). However, thisruleof congtruction gppliesonly wherea
ggnificant body of settled caselaw interpreting the archetypd datute existed prior to the enactment of the
subject legidation. Asthe Court notedin Satev. Friedman, 124 W. Va 4, 18 SE.2d 653 (1942), “it
Isasound theory in arriving a the meaning of agatutory provision, the substance of which hasfor some
time beenin effect in another state and considered and construed by the courts of that jurisdiction, to
carefully examine and regard as persuasive the construction adopted there, particularly the
construction made a part of it before its enactment by the jurisdiction of the pending

matter.” 1d. at 7, 18 S.E.2d at 655 (emphasis added).

It beersemphasizing that thebulk of thefederd caselaw pertaining to the present question
deve opedfollowingamendment of the Actin1989. Consequently, theselater federd caseshavenomore

persuasive value than what is warranted by the cogency and soundness of their logic.

L et there be no migtaking thefact thet the gpproach advocated by the concurring opinion
would havethe practica result of dragticdly limiting the rights of peopleto bring disability discrimination
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cdams aresult foreshadowed by many recent federd cases. A redtrictive gpproach to protected datus
infederd disability discrimination law hasfound support in the ultimate arbiter of federd law, the United
States Supreme Court. In Sutton v. United Airlines, 527 U.S. 471, 119 S. Ct. 2139, 144 L. Ed. 2d
450(1999), the Court hdd that airline pilotswho have myaopia, but whosevigoniscorrectablewith lenses,
did not have protected gatusto invokethe protections of the ADA and to chalengeas unreasonablerules
precluding themfrom certain pilot jobs, despite EEOC guiddinestothecontrary. | agreefully with Jugtice
Stevens dissentin Sutton: “If United regards petitionersas unquaified becausethey cannot seewell
without glasses, it ssemseminently fair for acourt a soto useuncorrected vison asthebassfor evauating
petitioner’ slifeactivity of seeing.” 527U.S.at—, 119S. Ct. at 2160, 144 L. Ed. 2d at 480 (Stevens,

J., dissenting).

In Murphy v. United Parcd Service, 527 U.S. 516, 119 S. Ct. 2133, 144 L. Ed. 2d
484 (1999), the Court held that an employeewho wasbarred from working asamechanic because of high
blood pressure, which was otherwise remedied through medication, did not have protected statusto
chdlengeaper seemployment bar. The Murphy Court reasoned that the employee was not protected
because he was not impaired when he took his medicine, and because he could work at other types of
mechanics jobs. Murphy’ slawyer aptly posed the obvious*® Catch-22" question in asubsequent law
review article: “How could UPSfire Mr. Murphy for being too disabled and claim that he is not
protected by the ADA, whose purposeit isto prohibit discrimination on the bassof disability?. .. The
‘truly disabled’ may bethe amdlest and most discreteand insular minority in America” Kirk W. Lowry,

ADiscrete & Insular Minority: Behind the Headlines of Murphy v. United Parcel Service, Inc.,
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39 Washburn L. J. 196, 203, 206 (2000) (emphasis added).

Thereisno sound bagsfor denying persons with Sgnificant imparments of “norma”
functioning ganding to assert theprotectionsafforded by thedisability discriminationlaws, Smply because
those persons can andiorate the effects of their disabilities Asonerecent obsarver hasforogfully Sated:

Murphy v. United Parcel Services, Inc. and Sutton v. United
Airlines, Inc. will dragticaly reducethe scopeof the ADA’ s protection.
Asaresult of these decisions, personswho have disabilitiesthat are
partially or fully correctable may no longer be protected from
discrimination under the ADA. . .. The Supreme Court’ sdecisions
contradicted theclear legidative history, themgority of thecircuitsthat
have dedided theissue, the opinion of the Department of Justice, and mogt
importantly, the EEOC—the agency charged withinterpretingthe ADA.
These decisions ignore the intent of Congress, and have harsh
ramificationsfor individud swith trestabledissbilitiesbecausethey will il
be subject to discrimination but will not havethe protection of the ADA.

BarbaraM. Smith-Duer, Comment, Too Disabled or Not Disabled Enough: Between A Rock and
AHard Place After Murphy v. United Parcdl Service, Inc., 39 Washburn L. J. 255, 255-56 (2000)

(footnotes omitted).

The Supreme Court has, regrettably, misconstrued Congress spurposein providing
protection for persons “regarded as’ being disabled:

The “regarded as” prong is supposed to be a catch-all for
individuaswho do not qudify as disabled accordingto thefirst and
second prongsof thedefinition of disability, but have neverthe essbeen
subject to an adverse disability-based employment action. Courtshave
wrongly limited coverageto those conddered “truly dissbled.” Theentire
thrugt of the ADA isthet individuasshould bejudged ontharr ahilities not
their medical status. . . .



The ADA, likesection 504 of the Rehabilitation Act, wasnever
intended to protect only the“truly disabled.” If thelaw wereto be so
narrowly congtrued, therewould be no need to indude the“regerded as’
prong inthedefinition of disahility. Ingteed, Congress sgod wasmorefar
reaching. . . .

Arlene B Mayerson, Restoring Regard For the ‘Regarded As' Prong: Giving Effect to
Congressional Intent, 42 Vill. L. Rev. 587, 609-11 (1997). The original drafter of the ADA,
Professor Robert Burgdorf, explained theunderlying rationa efor providing standing to personsperceived
as having a disability, when he observed that

[1]f dl individud shavedifferent combinationsof Srengthsandimpairments
thet fal somewhereonthe* spectrumof ahilities’ for thepparticular function
aisue. .. thenwha dolawssuch asthe ADA mean whenthey prohibit
discrimination against an “individual with a disability?’

Therecognition thet “individudiswith disshilities’ isadassfication
created by societd mechanismsthat have singled out some people and
caused them to be treated differently from others because of real or
perceived menta or physca imparmentshas profound consegquences. It
explainsthe overriding importance of the third prong of the definition of
disbility. If oneisregarded ashaving asubgtantid imparment by others
then one hasadisability. Satisfaction of this prong focuses solely on
whether a person has been singled out for different trestment, not upon
whatever physical or mental characteristics the person possesses.

Robert L. Burgdorf, Jr., “ Qubstantially Limited” Protection From Disability Discrimination:

The Special Treatment Model and Misconstructions of the Definition of Disability, 42 Villa.

'Professor Burgdorf drafted the original Americans with Disabilities Act bill introduced in
Congress in 1988, and chaired the Committee on Rights of Persons with Disabilities of the American
Bar Association’s Section of Individual Rights and Responsibilities.
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L. Rev. 409, 527-28 (1997).

Not only hasthe regtrictive gpproach had the substantive effect of limiting plaintiffs
legitimatedaims, but it hasaso had the procedurd effect of denying plaintiffsthe opportunity to put their
cases before juries. See Ruth Colker, The Americans with Disabilities Act: A Windfall for
Defendants, 34 Harv. C.R.-C.L. L. Rev. 99, 160 (2000) (noting that federal courtsapplyingthe ADA
“have misused the summary judgment device by resarving issuesfor thejudgethat should have gonetothe
jury and by setting an ingppropriatdy high evidentiary burden for plantiffsto defeat defendants mation for
summary judgment”). Requiring peoplewho seek protection under of thelawsprohibiting disability
discriminationto, asathreshold matter, pigeonholethemsdvesinto a* preferred group” hasthereforerightly
been criticized for having “impaired theinterpretation and enforcement of the[] [discrimination] laws. ..
[and has] generated unnecessary complexity, harshtechnicalitiesand [miserly] standardsregarding

protection under such statutes.” Burgdorf, supra, 42 Villa. L. Rev. at 414.

Theforegoing should hdp to amplify the discussoninthe mgarity opinion—and show why
itisimportant thet this Court firmly note our independenceinthe areaof disability discriminationlaw. As
the Court recently stated in Haynes v. Rhone-Poulenc, 206 W. Va. 18, 521 S.E.2d 331 (1999):

[T]heLegidature. .. hasdirected that the provisions of the[Human

Rightg Act “shdl beliberdly congtrued to accomplishitsobjectivesand

purposss” ThisCourt hascongstently followed this* liberd congtruction”

imperative in construing provisions of the Human RightsAct . . . .

Id. at 32, 521 SE.2d a 345 (footnote omitted). | therefore concur fully with the reasoning of Part IV.B



of the majority opinion.



