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| dissent from the mgority’ sinterpretation thet the contractud language, “damagand .
.. whoever isliablefor . .. injuriesor damagesresulting from.. . . [the] accident,” includes medica
payments coverage and, therefore, that coverageis properly subject to acontingent fee. The lower court
correctly interpreted the contractud provisonsto mean that “[t]he contingent feescharged by . . . [Ms.
Coltelli-Rose] onthemedica payment recoverieswerenot covered by the contingent fee contract entered
into by either Mabel Bassor DouglassBass. . .,” and ordered Ms Coltdli-Rosetorefund the $13472.17
incontingent feesprevioudy retained, lessaquantum meruit feefor her sarvices! Theinsurance company
which provide coverageto Mr. Basswasnot an entity “liablefor . . . injuriesor damages resulting from
... [the] accident.” Rather, theinsurance company wasliableto Mr. Bassbecause of thetermsof the
insurancepalicy, aclamof contract, not tort. Thetermsof the contingent feeagreement did not otherwise
make any referenceto medica payments coverage or other first party benefits. It iswell settled that

“[w]herethetermsof acontract are clear and unambiguous, they must be goplied and not condrued.” Syl.

"We have previously stated that even
[b]efore afeeisawarded under the theory of quantum meruit,
theremud firg beadetermination of the reesonable vaue of the dtorney's
sarvicesrendered on bendf of thedient. |dentifying thereasonablevaue
of an atorney's services requires an examination of variousfactorsthet
concearn suchissuesastheamount of time spent onthe case, thedifficulty
of the case, and the outcome reached in the case.
Pritt v. Suzuki Motor Co., Ltd., 204 W.Va. 388, 396, 513 S.E.2d 161, 169 (1998).




Pt. 2, Bethlehem Mine Corp. v. Haden, 153W. Va 721, 172 SE.2d 126 (1969). Thus, under theplain

and unambiguoustermsof the contingent fee agreament, thelower court correctly conduded that “whoever

isliable” referred to the person responsible for causing Mr. Bass' injuries, i.e., the tortfeasor.

| dso disagreewith themagjority’ stotd failure to consider whether the contingent fee
charged was reasonable and ethicdl. 1 themgority would have bothered to go beyond the question of
whether the contingent fee agreement wasambiguous, amuch different opinion woul d have been reached

and much more important principles would have been discussed.

Even though the circuit court was not required to address whether the contingent fee
imposed by Ms. Coltelli-Rose was reasonable or excessive, it iswdll established that “[clourts have
inherent powersto supervisethe collectionof atorney feesand monitor contingent feeagreements” Jenkins
v. McCoy, 882 F.Supp. 549, 553 (S.D.W.Va 1995). “Determination of whether acontingent feeis
reasonable is not limited to an interpretation of the agreement itsalf. The court must consider the

arcumstancessurrounding both the negoti ation and the performance of the contingency feecontract.” Id.,

a 556 (emphasisadded and citationsomitted). |n other words, thereasonablenessof any atorney feeis
determined by circumstances which gppear after thefact, aswell asthefacts asthey gppeared to be or

might become as seen before the event.

Gengdly, “courtsinWest Virginiawill uphold contingency feearrangementsvoluntarily

entered into by the partiesaslong asthey are not excessve, overreaching, and do not take inequitable
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advantageof aclient.” Kopdmanand Assocs., L.C. v. Callins, 196 W. Va 489, 496, 473 SE.2d 910,
917 n.7(1996). Indetermining whether acontingent fee contract isreasonable or excessve, we gpply
the following analysis:

“The reasonableness of attorney'sfeesis generaly based on
broader factorssuch as. (1) thetimeand labor required; (2) the novelty
and difficulty of thequestions; (3) the skill requidite to perform thelegd
savice properly; (4) the preduson of other employment by the ettorney
dueto acogptance of thecase; (5) thecustomary fee; (6) whether thefee
isfixed or contingent; (7) timelimitationsimposed by the client or the
drcumgtances, (8) theamount involved and theresultsobtained; (9) the
experience, reputation, and ability of theattorneys, (10) theundesirability
of thecase (11) the nature and length of the professond rdationship with
theclient; and (12) avardsinamilar cases” SyllabusPoint 4, Aetna
Casualty & Surety Co. v. Pitrolo, 176 W.Va. 190, 342 S.E.2d 156
(1986).

Syl. Pt. 1, in part, Erwin v. Henson, 202 W.Va 137, 502 S.E.2d 712 (1998); accord Daily Gazette Co.

v. West Virginia Dev. Office, 206 W.Va. 51, 64, 521 S.E.2d 543, 556 (1999).

Unfortunately, the majority deemed it unnecessary to engagein discussion of the
reasonablenessor excess veness of thefeecharged by Ms. Coltdlli-Rose. Thefacts, however, clearly
indicatethat the $25,000 payment for medical expensesincurred by DouglasBass, whichwasreceved
fromtheinsurance company that insured theautomobilein which Mr. Basswas apassenger & thetimeof
the accident, wasnot questioned and was received routindy and without particular problems. Asamétter
of fact, the only sarvice parformed by Ms. Coltdli-Rase concarning this payment was the sending of |etters
to theinsurance company which recited what sarvicesthe billswere for and from which medicd sarvice

providersthey came. Regarding the second payment for medica expensesin the amount of $21,666.52,



which wasreceved from the insurance company that insured the automobile owned by Mr Bassor his
mother, Mabel Bass, the lower court noted that the receipt of this recovery “was gpparently more
difficult.”” Thus, itisobviousthat Ms. Coltelli-Rose charged $8,333, of which shelater refunded $2,083,
to perform the service of writing severd lettersand $7,221 for bascaly thesame sarvice. Itisclear to
me that these fees should have been found to be excessive. Basicdlly, Ms. Coltdli-Rose charged and
recaived an exorbitant amount of attorney’ sfeesfor collecting medica payments coverage under acontract

which was not in dispute and which was paid by the insurer without major controversy.

Not only isthe contingent feein this case unreasonable, it is potentialy unethical aswell.
Rule 1.5 of theWest VirginiaRules of Professond Conduct, which governsaitorney'sfeesin generd,
dictates what elements comprise areasonable fee for the provision of professional legal services:

(@) A lawyer's fee shall be reasonable. The factorsto be
considered in determining the reasonableness of afeeinclude the
following:

(1) thetime and labor required, the novelty and difficulty of the
quesionsinvolved, and skill requigteto performthelegd sarviceproperty;

(2) thelikelihood, if gpparent to the dient, that the acogptance of
theparticular employment will precludeother employment by thelawyer;

(3) thefeecustomarily charged in the locality for smilar lega
services,

(4) the amount involved and results obtained;

“The extent of just how difficult thiswasisnot dlear in the circuit court’ sfina judgment order.
Whilethedircuit court noted thet “ there were gpparently “ anti-sacking’ provisonsinthepolicies’ which
could have made the callection of the second medica payment amount more difficult, the Appdles, Mr.
Bass, indicated that even the second amount was* obtained on an uncontested basis’ fromthe Appdleg's
insurer. The Appdlee satesinfootnotefiveof hisbrief that “ LauraRose attempts now to overdate the
extent and necessity of her servicesin suggesting that a’ sacking' issueinterfered with full payment of the
med pay, but there is no evidence to support this assertion.”
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(5) the time limitations imposed by the client or by the
circumstances,

(6) the nature and length of the professiond relationshipwiththe
client;

(7) theexperience, reputation, and bility of thelawyer or lavyers
performing the services, and

(8) whether the fee isfixed or contingent.

Further, this Court has previoudy held in syllabus pointstwo and three of Committeeon

Legal Ethics v. Tatterson, 177 W.Va 356, 352 S.E.2d 107 (1986), that:

If an attorney'sfeeisgrosdy disproportionateto the services
rendered and ischargedto adient who lacksfull information about al of
the relevant circumstances, thefeeis“clearly excessve’ within the
meaning of Disciplinary Rule 2-106(A), even though the client has
consented to such fee. Theburden of proof isupon the attorney to show
the reasonableness and fairness of the contract for the attorney's fee.

In the absence of any real risk, an attorney's purportedly
contingent feewhichisgrossy disproportionate to the amount of work
requiredisa” clearly excessvefeg” withinthe meaning of Disciplinary
Rule 2-106(A).

177 W. Va. at 357, 352 SE.2d at 108, Syl. Pts. 2 and 3.

In reaching the above-mentioned holdings, we expresdy discussed thefact that a

contingent fee must be, in fact, contingent, stating:

Therequirement thet thedient befully informed gopliesegpedidly
to acontingent-fee contract. Thedient needsto befully informed asto
the degree of risk justifying acontingent fee. Courtsgenerally have
ind sted that acontingent feebetruly contingent. Thetypicaly devated
contingent feereflecting therisk to the attorney of recaiving no feewill
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usudly be parmitted only if the representation indeed involvesasgnificant
degreeof rik. Thedearest casewheretherewould bean dosenceof red
risk would beacaseinwhichan atorney atemptsto collect fromacdlient
asupposedly contingent feefor obtaining insurance proceedsfor adient
whenthereisno indication that theinsurer will resst theclam. Inthe
absenceof any red risk, an attorney’ s purportedly contingent feewhich
isgrosdy disproportionate to the amount of work required isa* clearly
excessvefed’ withinthe meaning of Disciplinary Rule 2-106(A). See
HoridaBar v. Mariber, 314 S0.2d 145, 146-49 (Ha.1975) (33 1/3% of
moneysdueto dient upon mother'sdesth; Iayman could have performed
same savicesasatorney; mgor funds passed to dlient by operation of
law); In re Teichner, 104 111.2d 150, 153-54, 160-63, 83 11I.Dec. 552,
553-54, 557-58, 470 N.E.2d 972, 973-74, 977-78 (1984) (25% of
group lifeinsurance; insurer paid proceeds routingy without question;
attorney’ sclamed serviceswere“ artificid” and “ exaggerated”), cert.
denied, 470 U.S. 1053, 105 S.Ct. 1757, 84 L .Ed.2d 820 (1985); Inre
S. John, 43 A.D.2d 218, 219-22, 350 N.Y.S.2d 737, 738-40 (1974)
(33 1/3% of accidental death benefits; attorney spent 20 hours
completing application and conferring with insurer; not a*“ collection
meatter”); Inre Stafford, 36 Wash.2d 108, 113, 119, 216 P.2d 746, 748,
752 (1950) (en banc) (50% of lifeinsurance; atorney spent 47 hoursto
locate beneficiary; attorney had beneficiary execute a contingent-fee
contract for attorney to collect for client “an interest in asmall estate”).

Contractsfor contingent fees, generdly having agreeter potentia
for overreaching of dientsthan afixed-fee contract, aedosdy scrutinized
by the courtswhere thereisaquestion asto their reasonableness. This
close scrutiny arises from the duty of the courtsto guard against the
collectionof adearly excessvefeg, thereby fulfilling the primary purpose
of atorney-disaplinary procesdings spedificaly, protectingthe publicand
maintaining theintegrity of thelegd professon. SeelnreTeichner, 104
11.2d 150, 160, 83 I11.Dec. 552, 557, 470 N.E.2d 972, 977 (1984), cert.
denied, 470 U.S. 1053, 105 S.Ct. 1757, 84 L.Ed.2d 820 (1985); F.
MacKinnon, Contingent Fees for Legal Services 44-45 (1964).°

%SeeTatterson, 177 W. Va a 363, 352 SE.2d a 114 n.9 (citing InreKennedy, 472 A.2d 1317,
1322-23, 1330-31 (Dd.)(50% of temporary totd disability workers compensation to which there was
clear entitlement), cert. denied, 467 U.S. 1205, 104 S.Ct. 2388, 81 L.Ed.2d 346 (1984); Hortonv.
Butler, 387 S0.2d 1315, 1317 (La.Ct.App.)(25% of fireinsurance proceeds, uncontested loss; attorney
merdly contacted insurer and accepted proceedscheck), cert. denied, 394 S0.2d 607 (La.1980); Hausen
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Tatterson, 177 W.Va. at 362-63, 352 S.E.2d at 113-14 (footnote omitted and footnote added).

Under theserulesof professond conduct, aswell asthe standardsenundiated by this Court
interpreting thoserules, the contingent fee charged by Ms. Coltelli-Roseisexcessve, unreasonable, and,
a aminimum, rasesthequestion that said fee might be unethica aswell. Not only wasthetime, labor,
legal skillsand experience put forth by Ms. Coltelli-Roseto receive the medical payment proceedsde
minimis, at best; but, the fee was smply not based upon any contingent event. For the mgority to
completely disregard any discusson of the ethica duty that alawyer hasto hisher client not to chargea
feethat isclearly excessve demondrates an abandonment of theduty of thisCourt to “guard againgt the
collection of aclearly excessvefeg,” “ protect[] the public and maintain[] theintegrity of thelega
professon.” Seeid. at 363, 352 SE.2d a 114. Aswehavehdd onmany occasions, “[t]hisCourt isthe

final arbiter of legd ethicsproblems....”  Syl. Pt. 3, in part, Committee on Legd Ethicsv. Blair, 174

W.Va 494, 327 SE.2d 671 (1984), cert. denied, 470U.S. 1028 (1985). For themgority to completely

fall totacklea least an examination of theethical congderaionsof the contingent feechargedinthiscase,

v. Davis, 112 Misc.2d 992, 993, 448 N.Y .S.2d 87, 89 (Civ.Ct.1981)(40-50% of undisputed no-fault
insurance; attorney entitled to no fee); Inre Hausen, 108 A.D.2d 206, 206-08, 488 N.Y .S.2d 742,
742-43 (1985) (samematter asin Hausenv. Davis, dearly excessvefeeunder DR 2-106(A)); Harmon
v. Pugh, 38 N.C.App. 438, 442-43, 445, 248 S.E.2d 421, 423-25 (1978) (20% of life insurance;
attorney through correspondence obtained medicd information and autopsy report; atorney entitled to
compensation on quantum meruit basisfor “menid tasks” inuncontested daim), petitionfor discretionary
review denied, 296 N.C. 584, 254 S.E.2d 33 (1979); C. Wolfram, Modern Legal Ethics§9.4.2 at
532-33(1986). Seegenerdly American Bar Foundation, Annotated Code of Professiond Respongbility
100-02 (1979); annotation, Attorney's Charging Excessive Fee as Ground for Disciplinary Action, 11
A.L.R. 4th 133 (1982)).




underminesthis Court’ sresponsbility to uphold theethicd principlesof thelega profession and sendsthe

wrong message to the members of our Bar.

For these reasons, | dissent.



