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SYLLABUS

“BeforethisCourt may properly issueawrit of mandamusthree dements must coexist:
(1) theexigenceof adear rightin the petitioner totherdief sought; (2) theexisenceof alegd duty onthe
part of the respondent to do the thing the petitioner seeksto compdl; and (3) the absence of another

adequate remedy at law.” Syl. pt. 3, Cooper v. Gwinn, 171 W. Va. 245, 298 S.E.2d 781 (1981).



Per Curiam:

l.
BACKGROUND
Petitionersared| inmateswho have been sentenced to what iscommonly referred to as
“prison,” i.e, they have been sentenced to termsof confinement infadlitiesof theWest VirginiaDivison
of Corrections(the“DOC”). However, such sentences notwithstanding, the petitioners remain confined
injails, which are not operated by the DOC. Therecord and argumentsof counsd demondratethat over
850 prisonerswho have been sentenced to DOC fadilitiesremain e sewhere, with gpproximeately 450 of

those in regiona jails, and the remainder in county jails.

Petitionerscal our atention to the obviousdifference betweenthejallsand thefacilities
operated by the DOC, namdy, that the DOC fadilitieswere designed and congructed with thelong-term
incarceration of prisonersin mind, whereasthejalswere designed and congtructed to house prisonersfor
ashorter period of time. The petitionersdesire prompt transfer to aDOC facility so thet they might take
advantage of the superior selection of recreational and rehabilitative programs offered by the DOC.
Soedificaly, they assart that their continued incarcerationin regiona and county jalsisunlawful and has

resulted in adenia of the rehabilitative programs to which they are entitled.

Weissued aruleto show cause agang the Commissoner of the Divison of Corrections,

directing him to demonstrate why relief in mandamus should not be awarded to the petitioners.



Subsequently, thisCourt ordered that the Executive Director of the Regiond Jail and Correctiond Fadility

Authority bejoined asarespondent, and directed that the Kanawha County Public Defender be gppointed

to represent the petitioners.

.
STANDARD OF REVIEW
Petitionersrequest awrit of mandamusrequiring their tranfer to DOC facilities. Aswe
held in our often-cited case of Cooper v. Gwinn, 171 W. Va. 245, 298 S.E.2d 781 (1981):
Beforethis Court may properly issue awrit of mandamusthreedements
mus coexis: (1) theexigenceof adear right inthe petitioner totherdief
sought; (2) theexigtence of alega duty on the part of the respondent to

do the thing the petitioner seeksto compel; and (3) the absence of
another adequate remedy at law.

Syl. pt. 3, Cooper v. Gwinn, 171 W. Va. 245, 298 S.E.2d 781 (1981); Accord, Parksv. Board of

Review, 188 W. Va. 447, 425 S.E.2d 123 (1992).

[11.
DISCUSSION
Whilethe specific petitionersin thissuit may be new, thereislittle novel about this
proceeding, aswe have addressed thisissue of the delayed transfer of prisonersfromthejalsin severd
cases. InCooper v. Gwinn, 171 W. Va. 245, 298 S.E.2d 781 (1981) this Court established that

prisonershad acondtitutiona and datutory right to rehabilitation, asset forthinW. Va Code § 62-13-1:



It is evident from the provisions of W. Va. Code 88 62-13-1 and
62-13-4 thet the L egidature requires rehabilitation to be the primary god
of the West Virginiacorrections system. It isalso evident that the
rehabilitative god embodied in these datutesis designed to benefit the
classof which the petitionersaremembers. . . . Therefore, we hold thet
inmates incarcerated in West Virginia state prisons have aright to
rehabilitation established by W. Va Code 88 62-13-1 and 62-13-4 and
enforceabl e through the substantive due process mandate of article 3,
section 10 of the West Virginia Constitution.

Cooper v. Gwinn, 171 W. Va. 245, 252-53, 298 S.E.2d 781, 788-89 (1981).

Later, in Sateexrd. Dodrill v. Scott, 177 W. Va. 452, 352 S.E.2d 741 (1987), this
Court ruled thet, under the Code, the State had a non-discretionary duty to house inmates sentenced to
prisonin DOC fadilities. Inthat case, webased our decison upon two Satutes W. Va Code 88 25-1-15
and 62-13-5:

Thelanguage of the Satuteismandatory, and requiresthe Commissoner
of the Department of Correctionsto accept for confinement al persons
sentenced by courts of thisState to state penal facilities. Thejailsof
various counties, however, arenotinditutionswithinthe West Virginia
Department of Corrections. Thus W. Va. Code 62-13-5 [1977]
prohibitsthe Commissoner of the Department of Correctionsfromlodging
or forcing to belodged inacounty jail any person sentenced by acircuit
court of this State to atate pend fadility. . .[o]ur Satutory schemethus
not only contemplates, but mandates, a system in which convicts
sentenced to the penitentiary are received by the Department of
Corrections and incarcerated in a State penal facility.

Sateex rel. Dodrill v. Scott, 177 W. Va. 452, 456, 352 S.E.2d 741, 745 (1987).

Againthe DOC was unable to comply with our direction, and continued to house many

of itsinmatesin thejalls. Thenin Sateexrd. Smith v. Saff, 187 W. Va 651, 420 SE.2d 922 (1992),
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the Court found that jalls, becausethey are controlled and operated by county governmentsor by the
Regiond Jal authority, arenot “ gppropriatefadilitiesprovided by thesate” and that W. Va Code 8 25-1-
15 placed amandatory duty on the state to take each prisoner to Huttonsville upon sentencing, to be
diagnosed and classified to determine his correct placement within the prison system:

Thedatutory schemeof thisstate placesanondiscretionary duty uponthe
Divison of Correctionsto incarcerate thoseinmateswho are sentenced
to the penitentiary in astate pena facility operated by the Division of
Corrections. Hence, the Division of Correctionsis prohibited from
lodginginmatesinacounty or regiond jal faclity absent theavailability of
goeceintheefadlitiesoncetheinmateshave been santenced toaDivison
of Corrections facility.

Syl. pt. 1, Sateexrd. Smithv. Saff, 187 W. Va 651, 420 S.E.2d 922 (1992). Wewent on to Sate:

We have recognized the problem with overcrowding in state pena
fadlities. TheDodrill decison specifically mandated thet it isthe duty of
the executive and legidative branches of government to resolve the
unconstitutional overcrowding problems, and in Crain V.
Bordenkircher, 180 W. Va 246, 376 S.E.2d 140 (1988), we ordered
the Divison of Correctionsto build anew prison by July 1, 1992. The
failureto comply with thisorder hasaconvoluted history, most recently
culminatinginthegranting of anextenson of timeto duly 1, 1994, for the
building of the new prison. See Crainv. Bordenkircher, 187 W. Va
596, 420 SE.2d 732 (1992) (Extending the origina closng dete of the
WVPtoduly 1,1994); seealso Dodrill, 177 W. Va. at 456-57, 352
SE.2da 745. Itistragicthat, despitethefact that ampletimehasbeen
provided for thisobligation to havebeen met, it hasnat been. Moreover,
itisextremdy unfair for the Divison of Correctionsto shufflethisproblem
ontothecounty andregiond jails. Not only arethesefadilitiesinno better
position to cope with this problem in view of therr own fiscd limitations
withal theovercrowding and undergaffing problemsattendant thereto,
but it ssimply is not their responsibility under the law.

Itiscertainly not this Court's desire to effectively unleash upon the
innocent public convicted criminalswho have not completed their
minimum sentences. On the other hand, the problem of overcrowding
must beremedied and it would be profoundly unfair not only to the county
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andregiond jals, but dsototheinmatesliving in grosdy inadequate and
overcrowded jall fadilities, to placetheresolution of the problem onthe
back burner until the completion of the new prison. Thus, out of an
abundance of fairness and forbearance, we direct the Division of
Correctionsto deve op aplan within the next Sx monthsto provide some
temporary arangement tomeet itsobligationto houseand detaindl those
lawfully sentenced to adate pend fadllity until such time asthenew prison
iscompleted. At theconclusion of thisperiod, thefalure of the Divison
of Correctionsto live up to itslegal responsbility will no longer be
tolerated.

Id., 187 W. Va a 655, 420 S.E.2d at 926 (footnote omitted). Our strong conclusion rings somewhat
hollow now, assmilar problemspersst. Findly, and mogt recently, in Siateexrd. Sull v. Davis, 203
W. Va 405, 508 S.E.2d 122 (1998) (per curiam), this Court ordered the Division of Correctionsto
submit plans and start transferring prisoners out of the jails:

Soedificaly, wedirect the Commissoner of the Divison of Correctionsto
submit to this Court within 60 days afull and complete plan for the
immediate transfer to Divison facilities of at least 50% of dl inmates
currently lodged in regional and county jails who are awaiting such
transfer. Inaddition, we direct the Commissioner of the Division of
Correctionsto submit to this Court, as soon as practicable, afull and
completelong-range planfor thetransfer of suchinmatesto Division of
Correctionsfadilities. Both plansshdl bereviewed by the Specid Magter
who shdl promptly submit separate reports, asto the adequacy of eech
plan, to this Couirt.

Sateexrel. Sull v. Davis, 203 W. Va. 405, 412, 508 S.E.2d 122, 129 (1998).

Severd aspectsof theseprior holdingswere countered by the Legidaturewhenit enacted
Senate Bill 98inthe 2000 legidative sesson. Thishill repeded W. Va Code 8 62-13-1 and changed the

focus of arelated section, W. Va. Code 8§ 25-1-1, et seq.



(@ Theprimary purposeof thedivison of correctionsisto enhance public
safety by providing for the incarceration and care of convicted offenders
who have been sentenced by courtsof proper jurisdictionto serveterms
of incarceration. It istheintent of the Legidature:

(1) That personscommitted to correctiona ingtitutions of the state for
whomrdeaseisavallablefor crimesbeafforded gppropriatetrestment to
reestablishther ability to live peacedbly, consstent with the protection of
the community;

(2) That persons committed to correctional ingtitutions of the Sate be
released at the earliest possible date, consistent with public safety;

(3) To establish ajust, humane and efficient corrections program; and

(4) To avoid duplication and waste of effort and money on the part of
public and private agencies.

(b) This section shall be construed in favor of public safety.
W. Va Code 8§ 25-1-1a(2000). Additionally, the Legidature hasamended W. Va Code § 62-13-5,
so that now the DOC has the authority to “lease” beds from the jails for prisoners:

All adult persons sentenced by a court to serve a sentence of
incarcaraionin apenitentiary, prison or acorrectiond inditution under the
jurisdiction of the commissioner of corrections shal be deemed to be
sentenced to the custody of the commissioner of the division of
corrections. Thecommissoner, or hisor her desgnee, hasthe authority
to and may order the transfer of any such adult to any appropriate
indtitution withinthedivison of correctionsor within the department of
military affairsand public ssfety. Thecommissoner hasfull discretionary
authority to contract with any county jail, regiond jail or other gopropriate
facility or institution for the incarceration and care of adult inmates.

Thecommissoner, or hisor her desgnee, may trander any adullt prisoner
or inmatewhoismentaly disturbed and who would more gppropriately
betrested in aninditution under thejurisdiction of the divison of hedth,
tothedivison, subject tothe gpprovd of thedirector of hedth; and may
trandfer any adult prisoner or inmateto an appropriatementa facility for
specialized medical treatment.



W. Va Code §62-13-5(2000). Also, the Legidaturehasrepeded W. Va Code § 28-5A-7 and dtered
the DOC’ s mandate to diagnose and classify prisoners, now foundin W. Va. Code § 25-1-15:

The commissioner of corrections may establish diagnostic and
classification divisions.

Notwithstanding any provison of the codeto the contrary, dl persons
committed to the custody of the commissioner of the division of
correctionsfor presentence diagnosisand cdlassfication and dl persons
sentenced to the custody of thedivison of correctionsshdl, upon transfer
to the division of corrections, undergo diagnosis and classification.

W. Va Code § 25-1-15 (2000).

Our higtory of judicid review and legidaive response notwithgtanding, we are il faced
with DOC inmates confined to jalsthat were not designed for incarcerating a prisoner for an extended
time. Noamount of statutory dteration can change thefact that our inmates sentenced to prison should
beincarcerated in prison facilities desgned and built for that purpose. It isbecausethe DOC hasso far
been unableto comply fully with the directives of this Court in Cooper, Dodrill, Smith, and now Sull,

that we yet again address this matter.

Weaemindful of thedifficult pogtion faced by the DOC. Charged with the ssfe housing
of the date sprisoners, the DOC hasno related authority to levy taxesor otherwiseraise money tofund
itsoperaions. Bound by various state and federd regulations, the DOC musgt provide acertain amount

of gpace and equipment for each prisoner. We recognize that the DOC has an upper limit to the number



of prisonersit may legdly house a any given time, and we would not wish to send any prisoner into a

facility where his or her safety, or that of the public at large, is compromised by overcrowding.

However, at the sametime, we cannot ignorethe DOC’ sresponsibility to housethe
prisonerswho are sentenced toitsfacilities. Nor canweignoretheredity thet thejallswere smply not
desgned for long termincarceration, and thet leaving prisonersinthejalsfor long periods of timeisgood

for neither prisoners, nor public.

V.
CONCLUSION

Accordingly, we grant petitioners request and order asfollows We hereby discharge
Patrick McMannisfrom hispost as Specid Magter. We gppoint Forrest H. Rolesas our new Specia
Mader. Werateraeour holdingin Sull, and order the Commissoner of the Divison of Correctionsand
the Director of the Regional Jail Authority towork with the new Special Master to createacomplete,
long-rangeplanfor thetrandfer to DOC fadilitiesthoseinmates| odged inregiond and county jallswho are
awaiting suchtrander. The Specid Masgter shdl submit hisreport to this Court as soon aspracticableand
the Commissioner and the Director shal makeavailableto the Specid Master such fundsand resources
asarenecessary to completethistask. Other petitionsfor writs of mandamusfiled by smilarly stuated
prisoners shall be held in abeyance until we have reviewed the Special Master’ s report.

Writs granted as moulded.



