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SYLLABUSBY THE COURT

1. “A dreuit court'sentry of summary judgment isreviewed denovo.” Syl. Pt. 1, Painter

v. Peavy, 192 W. Va. 189, 451 S.E.2d 755 (1994).

2. “Thedreuit court'sfunction a the summeary judgment Sageisnat toweigh theevidence
and determinethetruth of themétter, but isto determinewhether thereisagenuineissuefor trid.” Syl. P

3, Painter v. Peavy, 192 W. Va. 189, 451 S.E.2d 755 (1994).

3. “If themoving party mekesaproperly supported motion for summary judgment and can
show by affirmativeevidencethat thereisno genuineissueof materid fact, the burden of production shifts
to the nonmoving party who mugt either: (1) renabilitate the evidence attacked by the moving party, (2)
produceadditiona evidence showing theexistence of agenuineissuefor trid, or (3) submit an affidavit
explaning why further discovery isnecessary asprovided in Rule 56(f) or theWest VirginiaRules of Civil

Procedure.” Syl. Pt. 3, Williams v. Precision Cail, Inc., 194 W. Va. 52, 459 S.E.2d 329 (1995).

4. “Whereaparty isunableto resst amotion for summary judgment because of an
Inadequate opportunity to conduct discovery, thet party shouldfilean affidavit pursuant toW.VaR.Civ.P.
56(f) and obtain aruling thereon by thetria court. Such affidavit and ruling thereon, or other evidencethat
the question of apremature summary judgment motion was presented to and decided by thetrid court,

must beincluded in the gppdlaterecord to preservetheerror for review by thisCourt.” Syl. Pt. 3,Crain



v. Lightner, 178 W. Va. 765, 364 S.E.2d 778 (1987).

5. “Anopponent of asummary judgment motion requesting a continuance for further
discovery need not follow the exact letter of Rule 56(f) of theWest VirginiaRulesof Civil Procedurein
order to obtainit. When adeparturefrom the rule oocurs it should bemede in written form and inatimely
manner. Thedatement must bemade, if not by affidavit, in someauthoritative manner by the party under
pendty of perjury or by written representations of counsd. At aminimum, the party making aninforma
Rule 56(f) motion must stisy four requirements. It should (1) articulate Some plausblebagsfor the party's
belief that specified ‘ discoverable’ materid factslikely exist which have not yet become accessibleto the
paty; (2) demondrate someredidtic progpect that the materid facts can be obtained within areasoneble
additiond timeperiod; (3) demondratethat thematerid factswill, if obtained, sufficeto engender anissue
both genuineand materid; and (4) demongtrate good causefor failure to have conducted the discovery

ealier.” Syl. Pt 1, Powderidge Unit OwnersAss nv. Highland Properties, Ltd., 196 W. Va 692, 474

S.E.2d 872 (1996).

6. “*“A moation for summary judgment should be granted only when it isdear thet there

ISno genuineissue of fact to betried and inquiry concerning thefactsisnot desirableto clarify the

application of thelaw.” SyllabusPoint 3, Aetna Casudty & Surety Co. v. Federd Insurance Co. of New

York, 148W. Va 160, 133 SE.2d 770 (1963)." SyllabusPoint 1, Andrick v. Town of Buckhannon,

187 W. Va 706,421 SE.2d 247 (1992).” Syl. Pt. 1, Williamsv. Precison Cail, Inc., 194 W. Va. 52,

459 S.E.2d 329 (1995).



7.“ Summary judgment isgppropriateif, fromthetotdity of the evidence presented, the
record could not lead arationd trier of fact tofind for the nonmoving party, such aswherethenonmoving
party hasfailed to make asufficient showing on an essentia dement of the casethat it hasthe burdento

prove.” Syl. Pt. 2, Williamsv. Precision Cail. Inc., 194 W. Va. 52, 459 S.E.2d 329 (1995).

8. “““Anintervening cause, in order to relieve aperson charged with negligencein
connectionwith aninjury, must beanegligent act, or omisson, which conditutesanew effective causeand
operatesindependently of any other act, makingit andit only, the proximate cause of theinjury.” Syllabus

Point 16, Lester v. Rose, 147 W. Va 575, 130 SE.2d 80 (1963) [modified on other grounds, State ex

rel. Sutton v. Spillers, 181 W. Va. 376, 382 SE.2d 570 (1989) ] Syllabus Poirt 1, Pary v. Melton, 171

W.Va 397,299 SE.2d 8(1982).” Syl. Pt. 3, Wehner v. Weindein, 191 W. Va. 149, 444 SE.2d 27

(1994).

9. “A tortfeasor whose negligenceisasubgtantia factor inbringing about injuriesisnot
rdieved from lidbility by theintervening actsof third personsif those actswerereasonably foreseesble by

theorigind tortfeasor a thetimeof hisnegligent conduct.” Syl. Pt. 13, Andersonv. Moulder, 183W. Va

77,394 S.E.2d 61 (1990).

10. “Thequestionsof negligence, contributory negligence, proximate cause, intervening
causeand concurrent negligence are questions of fact for thejury where the evidenceis conflicting or when

thefacts, though undisputed, are such that reasoneblemen draw different condusionsfromthem.” Syl. .



2, Evansv. Farmer, 148 W. Va 142, 133 S.E.2d 710 (1963).

Per Curiam:

Thisisan apped by NinaR. Harbaugh, asthe adminigtratrix of the estate of Benjamin
Michael Cool (hereinafter “ Appelant”) from an order of the Circuit Court of Berkeley County granting
summary judgment to Christopher Coffinbarger, individualy; Victor and AnnCoffinbarger, individudly and
inther capacity asparentsof Christopher Coffinbarger; Dwight and Joyce Wilkins, and Sherry (Shao)
Hess (heranafter “Appedless’). The Appdlant contendsthat thelower court erred by granting summary
judgment prior to completion of discovery and by conduding that no genuineissuesof materid fact exigted.
The Appdless mantain that the Appelant failed to follow the proper procedure to extend discovery and

further contend that thelower court was correct in finding no genuineissues of materid fact. Weafirmthe

iv



determination of the lower court.

. Facts

InJduly 1994, AppelleesDwight and Joyce Wilkinsdeparted their homein Martingburg,
West Virginia, to attend awedding in Michigan. Mr. and Mrs Wilkins permitted their fourteen-year-old
daughter, Shelly Wilkins to remain a homeinthecare of Mrs Wilkins nineteen-year-old niece, Sherry

(Shalo) Hess.

During the Wilkins absence, Shelly Wilkinsand Sherry Hess hosted aparty attended by
the decedent, eighteen-year-old Benjamin Cool. Another guest, Appellee Christopher Coffinbarger,
brought a.38 cdliber revolver to the party. During aconversation occurring in the kitchen of thehome, Mr.
Cool sustained afatal head wound by engaging in Russian Roulette with Mr. Coffinbarger’ s gun.
According tothetestimony of witnesses Mr. Cool asked Mr. Coffinbarger for the gun, unloaded and then
re-loaded the gun with one bullet, goun the cylinder, placed the gun to hisheed, and pulled thetrigger once.
Whenthebullet falled to discharge, Mr. Cool spunthecylinder again and pulled thetrigger again, killing

himself.

The Appdlant indituted the underlying civil action, and discovery was underteken. The
Appellees presented the lower court with their motionsfor summary judgment, and ahearing was

conducted on January 5, 1998. Thelower court granted summary judgment by order dated May 19,
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1998, rulingthat Mr. Cool’ sact of twiceplacing theloaded revol ver to hishead and pulling thetrigger was
anintervening causewhich prevented liability from being impased upon any defendant. Thelower court
emphasized that the tatementsof dll witnesses'indicated that Mr. Cool wasacting donewhen pulling the
trigger, and the court reasoned as follows:

Mr. Cool then placed the revolver to hishead and pulled the trigger. It

dicked. Mr. Codl placed the gun to hishead asecond time and pulled the

trigger. It discharged, killing him. . . .

[T]he Court findsthat it isan inescapable fact that the decedent
voluntarily shot himself. . . .

Mr. Codl’ sactionsconditutean intervening superseding cause of hisdegth
which precludes al Defendants from liability. . . .
Thelower court further stated that “the action taken by the adult decedent. . . is of such obvious

consequence that it supercedes any other possible effect of another’ s negligence.”

Ongpped, the Appdlant dlegesthat thelower court granted summeary judgment prior to

the completion of necessary discovery. The Appd lant contendsthat adispute may have erupted between

The witnesses present at the time of the shooting were Lisa Schoppert Santana, Terry C.
White, Jr., Shelly Wilkins, and Christopher Coffinbarger. The affidavits of Lisa Schoppert Santana an
Terry C. White, Jr., were before the lower court, and the depositions of Shelly Wilkins and Christophel
Coffinbarger were before the lower court. The affidavits of Mr. White and Ms. Santana, as well as
their statements to the police, indicated that Mr. Cool was in sole physical possession of the gun at the
time of discharge and that he acted aonein pulling the trigger. The affiants also indicated that there
were no heated discussions between Mr. Cool and any other persons prior to the firing of the fatal
wound by Mr. Cool. The depositions of Ms. Wilkins and Mr. Coffinbarger also assert that Mr. Cool
was acting alone as he pulled the trigger.



the decedent and Mr. Coffinbarger immediately before the shooting,? and that the depositions of Lisa
Santanaand Terry White should have been taken prior to submisson of thismaiter to the lower court for
asummary judgment determination. The Appdlant emphasizesthesgnificanceof witnesstestimony ina
cax=inwhich physca evidenceislimited dueto thelass of the handgun by police, thefalureto perform
anautopsy, and theabsenceof fingerprinting or testing for gunpowder resdue. TheAppdlant dsodirects
this Court’ sattention to the conjectureforwarded by itsexpert, Mr. William Wenitsky, to the effect that
the entrance and exit wounds on the decedent wereincons stent with asdlf-inflicted injury. That same
expert witness later admitted that such adetermination was beyond his area of expertise and that there
were no factsto substantiate any claim that anyone e e’ sfinger was on thetrigger of the .38 cdiber

revolver at the time the trigger was pulled.

It isthe obligation of this Court to review this summary judgment issuede novo, as
provided in syllabuspoint one of Painter v. Peavy, 192 W. Va. 189, 451 SEE.2d 755 (1994): “A dircuit

court's entry of summary judgment is reviewed de novo.”

[1. Appellant’s Contention that Summary Judgment was
Premature Based Upon Lack of Complete Discovery

Insyllabuspointthreeof Painter, thisCourt explained that “[t]hecircuit court'sfunction

“The Appellant bases this speculation primarily upon evidence of holesin the kitchen wall
behind the seat occupied by the decedent immediately prior to his death. The Appellant submits that
such holes indicate a possible struggle of some sort. Christopher Coffinbarger testified during his
deposition, however, that he struck the wall with hisfistsin frustration after the decedent killed himsel

3



a thesummary judgment ageisnot to weigh the evidence and determinethetruth of the matter, but isto
determinewhether thereisagenuineissuefor trid.” 192W. Va at 190,451 SE.2d a 756, syl. pt. 3.
In conducting that evaluation, thetria court necessarily depends upon the proper presentation of evidence
by both the party asserting that summary judgment is proper and the party ressting suchmotion. We
explanedinPainter thet “the party oppodng summary judgment mugt satify theburden of proof by offering
morethanamere* saintillaof evidence,” and must produce evidence aufficient for areasonablejury tofind

inanonmoving party'sfavor.” 1d. & 192-93, 451 SE.2d a 758-59 (quoting Anderson v. Liberty L obby,

Inc., 477 U. S. 242, 252 (1986)). Indeed,

[t]o meet this burden, the nonmovant must identify specific factsin the
record and articulate the precise manner in which that evidence supports
itsclams. Astomateria facts on which the nonmovant will bear the
burdenat trid, thenonmovant must comeforward with evidencewhich
will besufficent to endbleit to surviveamotion for directed verdict é tridl.
If the nonmoving party failsto meet thisburden, themotion for summeary
judgment mugt be granted. See Nebraskav. Wyoming, 507 U.S. 584,
590, 113 S.Ct. 1689, 1694, 123 L.Ed.2d 317, 328 (1993); Lujanv.
Nationd Wildlife Federation, 497 U.S. 871, 884, 110 S.Ct. 3177, 3186,
111 L.Ed.2d 695, 713 (1990).

Powderidge Unit Owners Assnv. Highland Properties, Ltd., 196 W. Va 692, 699, 474 SE.2d 872, 879

(1996). AstheUnited States Supreme Court succinctly ated, the party opposing thesummary judgment

motion“must do morethan smply show that thereis somemetgphysica doubt asto the materid facts”

Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U. S. 574, 586 (1986).

Insyllabuspoint three of Williamsv. Precison Call, Inc., 194 W. Va 52, 459 SE.2d 329

(1995), we explained the obligations of the party opposing summary judgment:
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If the moving party makes aproperly supported motion for
summary judgment and can show by affirmativeevidencethat thereisno
genuineissue of amaterid fact, the burden of production shiftsto the
nonmoving party who must ather: (1) rehabilitatethe evidence attacked
by the moving party, (2) produce additional evidence showing the
exigenceof agenuineissuefor trid, or (3) submit an afidavit explaining
why further discovery isnecessary asprovided in Rule 56(F) of theWest
Virginia Rules of Civil Procedure.

Rule 56(f) of the West Virginia Rules of Civil Procedure provides as follows:

Should it appear from the affidavits of aparty opposing themotion [for
summary judgment] that the party cannot for reasons stated present by
affidavit facts essentid to judtify the party’ s opposition, the court may
refusethegpplication for judgment or may order acontinuanceto permit
affidavitsto beobtained or depositionsto betaken or discovery to behed
or may make such other order asisjust.

This Court recogni zed theindispensablerole of the Rule 56(f) mation in syllabuspoint threeof Crainv.

Lightner, 178 W. Va. 765, 364 S.E.2d 778 (1987):

Whereaparty isunadleto resst amotion for summary judgment
because of aninadequate opportunity to conduct discovery, that party
shouldfilean affidavit pursuant tow.VaR.Civ.P. 56(f) and obtainaruling
thereon by thetrial court. Such affidavit and ruling thereon, or other
evidencethat thequedtion of aprematiuresummary judgment motionwas
presented to and decided by thetria court, must beincluded in the
appellate record to preserve the error for review by this Court.

In Powderidge, this Court Sated that  Rule 56 does not impose upon the circuit court a
duty to Sft through therecord in search of evidenceto support aparty's opposition to summary judgment.

Nor isit our duty todo soon gpped.” 196 W. Va. at 700, 474 S.E.2d a 880. In permitting aparty



opposng summary judgment some degree of |atitude in complying with the mandates of Rule 56(F), this
Court explained as follows in syllabus point one of Powderidge:

An opponent of a summary judgment motion requesting a
continuancefor further discovery need not follow the exact letter of Rule
56(f) of theWes VirginiaRulesof Civil Procedurein order to obtainit.
When adeparturefromtheruleoccurs, it should be madein written form
andinatimdy manner. The satement must be made, if not by affidavit,
in some authoritative manner by the party under pendty of perjury or by
written representations of counsel. At aminimum, the party making an
informal Rule 56(f) motion must satisy four requirements. 1t should (1)
articulate some plausible basis for the party's belief that specified
“discoverable’ materid factslikely exist which have not yet become
accessbleto the party; (2) demondtrate someredidtic prospect thet the
meaterid facts can be obtained within areasonable additiond time period;
(3) demondratethat the materid factswill, if obtained, sufficeto engender
anissueboth genuineand materid; and (4) demondrate good causefor
failure to have conducted the discovery earlier.

196 W. Va. at 695, 474 SE.2d at 875, syl. pt. 1.

ne's Hardware & Building Su Inc. v. Apple Vdley Trading Co., 200W. Va
685, 490 S.E.2d 772 (1997), we considered the effects of failureto seek relief through Rule 56(f) and
determined that thelower court had not abused itsdiscretionin denying amotion to reconsder itsgrant of
summary judgment, where parties opposng ummary judgment failed to file counter-affidavitsand did not
avail themsdlves of procedures concisdy articulated in Rule 56(f) for requesting additiona time for
discovery. Id. at 690-91, 490 SE.2d a 777-78; seeds0 Harrison v. Davis 197 W. Va 651, 478 SE.2d

104 (1996).

Uponareview of therecord inthiscase, wefind thecrcuit court did not err in ruling upon



the motion for summary judgment basad upon the evidence submitted. The Appdlant failed to present a
Rule 56(f) reques, either formaly or informally aspermitted by Powderidge. The Appd lant failed to set
fortha“plausiblebass’ for thebdief thet additiona materia factsexisted or that any additiond discovery
would “sufficeto engender anissue both genuine and materid(,]” asrequired by Powderidge. 196 W. Va

at 695, 474 SEE.2d at 875, syl. pt. 1, in part.

Thelower court evaluated this motion for summary judgment upon an adequately
developed record, including the satementsand affidavits of dl witnessesto the shooting, aswell asthe
depositions of Mr. Coffinbarger and Ms. Wilkins. The Appellant was furnished adequate timefor

discovery, and the record provided a sufficient basis for a decision on the issue of summary judgment.

[1l. The Summary Judgment Decision

A. The Standard for Summary Judgment Determination

Having concluded that the lower court properly found that no additional period of
discovery was necessary prior to ruling on the summary judgment motion, we address the issue of
whether the lower court properly granted summary judgment based upon its conclusion that the

decedent’ s act constituted an intervening cause as a matter of law.

In syllabus point one of Williams, this Court explained the fundamental standard for

granting summary judgment, as follows:



“* A motion for summary judgment should be granted only when it is
clear that there is no genuine issue of fact to be tried and inquiry
concerning the factsis not desirable to clarify the application of the
law.” Syllabus Point 3, Aetna Casualty & Surety Co. v. Federal
Insurance Co. of New York, 148 W. Va. 160, 133 S.E.2d 770
(1963).” Syllabus Point 1, Andrick v. Town of Buckhannon, 187 W.
Va. 706, 421 S.E.2d 247 (1992).
194 W. Va at 53, 459 S.E.2d at 330. In syllabus point two of Williams, this Court continued:

Summary judgment is appropriate if, from the totality of the evidence
presented, the record could not lead arational trier of fact to find for
the nonmoving party, such as where the nonmoving party hasfailed to
make a sufficient showing on an essential element of the case that it has
the burden to prove.

B. Intervening Cause

This Court explained the concept of intervening cause in syllabus point three of Wehner

v. Weinstein, 191 W. Va. 149, 444 S.E.2d 27 (1994), as follows:

““ Anintervening cause, in order to relieve a person charged with
negligence in connection with an injury, must be a negligent act, or
omission, which constitutes a new effective cause and operates
independently of any other act, making it and it only, the proximate
cause of theinjury.” Syllabus Point 16, Lester v. Rose, 147 W. Va.
575, 130 S.E.2d 80 (1963) [modified on other grounds, State ex rel.
Sutton v. Spillers, 181 W. Va. 376, 382 S.E.2d 570 (1989) ].”
Syllabus Point 1, Perry v. Melton, 171 W. Va. 397, 299 SEE.2d 8
(1982).

In Yourtee v. Hubbard, 196 W. Va. 683, 474 S.E.2d 613 (1996), this Court again
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addressed the function of an intervening cause as severing the causal connection between the original
improper action and the damages.® The Y ourtee court noted that “[g]enerally, awillful, malicious, or
criminal act breaks the chain of causation.” 1d. at 690, 474 S.E.2d a 620. In Y ourtee, the trial court
had granted a
motion for judgment notwithstanding the verdict on the ground that the
negligence of the thief in driving the stolen automobile in such a manner
that caused the death of the plaintiff's decedent was an intervening
efficient cause that interrupted the chain of causation between the
defendant's act in allowing his keys to be conveniently available to
facilitate the theft of the automobile and the death of the plaintiff's
decedent.
Id. This Court evaluated the evidence presented at trial and concluded that the lower court had the
authority to determine that the car theft and “subsequent acts . . were intervening
efficient acts which
were not foreseeable
by the defendant;
thereby breaking the
chain of causation
which originally began

with the defendant's

$See Lennon v. Pieper, 411 N.W.2d 225, 228 (Minn. Ct. App. 1987) (holding that the
intervening act “breaks the chain of causation set in operation by a defendant’ s negligence, thereby
insulating his negligence as a direct cause of the injury”).
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negligent act and
relieving the defendant
of any liability.” 196
W. Va. at 691, 474

S.E.2d at 621.

In syllabus point thirteen of Anderson v. Moulder, 183 W. Va 77, 394 SEE.2d 61

(1990), this Court emphasized the significant role of the concept of foreseeability in the determination
intervening cause, as follows:. “A tortfeasor whose negligence is a substantial factor in bringing about
injuriesis not relieved from liability by the intervening acts of third persons if those acts were reasonal

foreseeable by the origina tortfeasor at the time of his negligent conduct.” See also Hairston v.

Alexander Tank and Equipment Co., 311 S.E.2d 559, 567 (1984) (finding that “*[t]he test by which

the negligent conduct of oneisto be insulated as a matter of law by the independent negligent act of
another, is reasonable unforeseeability on the part of the original actor of the subsequent intervening ac

and resultant injury’™) (quoting Riddle v. Artis, 91 S.E.2d 894, 896-97 (1956)).

Regarding the particular act of suicide as an unforeseeable, intervening cause, the

Tennessee court explained in White v. Lawrence, 975 SW.2d 525 (Tenn. 1998), that “suicide may
constitute an intervening cause if it isawillful, calculated, and deliberate act of one who has the power
of choice.” Id. at 530. The “crucial inquiry is whether the defendant's negligent conduct led to or mad

it reasonably foreseeable that the deceased would commit suicide. If so, the suicideis not an
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independent intervening cause breaking the chain of legal causation.” Id. In Wyke v. Polk County

School Board, 129 F.3d 560 (11th Cir. 1997), the United States Court of Appeals for the Eleventh
Circuit explained that “[a]s a general rule, absent some type of custodial relationship, one cannot be
held liable for the suicide of another.” Id. at 574. “Therule’'s underlying rationale is that suicide

constitutes an independent, intervening cause, which is not ordinarily foreseeable.” 1d.

The intent of the decedent in pulling the trigger in the present case cannot be
ascertained; thus, reference to the act as an intentional act of suicide is not necessarily accurate. If one
assumes the absence of intent to kill, the fact remains that the decedent placed aloaded gun to his head
and pulled the trigger, spun the cylinder, and pulled the trigger again. This Court discussed the game ¢

Russian Roulette in Koger v. Mutual of Omaha Insurance Co., 152 W. Va. 274, 163 S.E.2d 672

(1968), and quoted extensively from Thompson v. Prudential |nsurance Co., 66 S.E.2d 119 (Ga. Ct.

App. 1951), a Georgia Supreme Court case in which an insured was engaging in Russian Roulette.”
The Georgia court noted that “[o]ne engaging in such a bizarre pass-time with alethal weapon, if he be
compos mentis, knows that he is courting death or severe injury, and will be held to have intended sucl

obvious, and well known results, if heiskilled or injured.” Id. at 123.

C. Determination as a Matter of Law

*One night prior to his death, the insured in Thompson had demonstrated his ability to place one
bullet in the gun and spin the cylinder, making the bullet land on the bottom, and then pull the trigger
without causing the bullet to discharge. 66 S.E.2d at 123. On the next evening, the insured’'s
engagement in the game of Russian Roulette led to his self-inflicted death. Id.
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This Court has consistently dealt with the determination of intervening cause within the
framework of the proximate cause analysis and has relegated the task of resolution of these matters to
the jury unless the facts and inferences to be drawn therefrom are clear as a matter of law. Evansv.
Farmer, 148 W. Va. 142, 133 SEE.2d 710 (1963). In syllabus point two of Evans, this Court
explained: “The questions of negligence, contributory negligence, proximate cause, intervening cause
and concurrent negligence are questions of fact for the jury where the evidence is conflicting or when
the facts, though undisputed, are such that reasonable men draw different conclusion from them.” |d. ¢

143, 133 SE.2d at 711, syl. pt. 2.

In syllabus point six of Cullip ex rel. Pitts v. Domann, 972 P.2d 776 (Kan. 1999), the
court likewise clearly explained the distinction between issues of negligence to be decided by the jury
and those to be determined as a matter of law: “Ordinarily, questions of negligence including proximat
cause are questions of fact to be resolved by the trier of fact. However, where al the evidence relied
upon by a party is undisputed and susceptible of only one inference, the question of proximate cause

becomes a question of law.” |Id. at 779.

Similarly, in George v. Breising, 477 P.2d 983 (Kan. 1970), a case involving the theft

of avehicle left with a private garage for repairs, the court concluded as a matter of law that although
the act of leaving the keysin the ignition was negligent, the intervening act of negligence of the car thi

was the direct and proximate cause of the injury sustained by the plaintiff. 1d. at 988-89; see also
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Rodriguez v. Pro Cable Serv. Co., 697 N.Y.S.2d 440, 441 (N.Y .App. Div. 4 1999) (concluding that

the issue of legal cause may be determined as a matter of law where the facts lead to only one rational

conclusion); Stephenson ex rel. Coley v. S. C. Johnson & Son. Inc., 638 N.Y.S.2d 889, 894 (N.Y.

Sup. Ct. 1996) (discussing breaking the chain of causation where intervening acts are extraordinary, nc

foreseeable, or independent).

The lower court discerned no conflicting evidence regarding the firing of the gun; nor
did the lower court conclude that the facts were such that reasonable men could draw different
conclusions therefrom. The individuals present at the time of the discharge of the gun all indicate in th
statements, affidavits, and depositions that Mr. Cool pulled the trigger twice, firing the fatal shot on the
second attempt. The witnesses further indicate that Mr. Cool fired the shots with no assistance or
encouragement from other individuals. Mr. Cool made a conscious decision to remove the bullet from
the gun, place it back into the cylinder, and fire the gun. When that first attempt did not produce a

bullet, Mr. Cool spun the cylinder again and fired the gun a second time, killing himself.

The lower court consequently found that the decedent’ s act, whether characterized as
intentional suicide or atragic consequence of playing Russian Roulette, constitutes an intervening cau
as amatter of law. Upon review of the record, briefs, and arguments of counsel, we agree with the
lower court’s conclusion that there was no genuine issue of material fact regarding the self-inflicted
gunshot wound, that the decedent’ s act constituted an intervening cause, and that summary judgment

was appropriate. We therefore affirm the decision of the lower court.
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Affirmed.



