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LikeJudtice Starcher hasdated, | agreethat thejury’ sverdict suggestspossible confusion
and alack of undergtanding of thelaw. What especidly concamnsmeisthegppearancethat thisjury falled
to gragp the conoept of comparative negligence, and how afinding of comparative negligencewould affect

their award.

Inthis case, thejury awarded exactly the amount of the medical and funerd expenses,
downtotheladt thirty-ax cents, but the victim'’ sfamily only received 51% of thisamount because of the
jury’ sfinding of comparative negligence. Asthemgority opinion suggests, thejury may wel haveknown

exactly what it was doing, and believed that the family should have received only half of those expense

| agreethat itisquite possble, and not entirely contrary to theevidence, thet thejury felt
sympathy not only for thevictim, but dso for thedriver who killed her inthistragic acadent onadark night.
What seemsextremdy unlikely to me, isthat thisjury would awvard agrieving family itsmedicd billsand
funerd expensesdowntothelast penny, andthen, inacold and cd culating fashion, accept thefact thet the

court would have to reduce the award by 49%.



Whenweask ajury to decide damages and comparative negligence we ask them to
perform acomplex, two part calculation that one doesn't run into oftenin daily life. Perhapsonly in
caculating“saé€’ pricesat the store does one haveto perform such mental gymnagtics, and eventhen
peoplewonder if thepriceinred onthetagisthefind price, or if thederk will makethe reduction a the
regiser. Thussometimesitisdifficult tosay if ajury’ sdamageawvardisthefina number they wishto see
aplantiff recover, or if they have consdered how that award will be reduced after afinding of comperative

negligence on the part of the plaintiff.

Sometimes courts see verdicts which suggest that juries perform their own deductions,
resulting in adouble reduction for aplaintiff’saward. Inour caseof McDanid v. Kleiss, 198 W.Va
282,480 SE.2d 170 (1996), ajury found theplaintiff to be 40% at fault and awarded the plaintiff about
$150,000indameges. Thetrid court then reduced thisby 40%, so that the plaintiff received gpproximetdy

$92,000 in damages (plus some interest).

Theplaintiff presented evidence that thejury had actudly figured hisdamegesto bedose
to $260,000, and that they had dready madetheir own deduction of 40% when they submitted the award
of $150,000. The circuit court increased the award upon the request of the plaintiff, but this Court
reversed, finding that such amodification, “wrongly invadesthejury'sddiberative processin violaion of

Rule 606(b) of the West Virginia Rules of Evidence. 1d., Syl pt. 4.



Inthesmilar case of Brooksv. Harris, 201 W.Va. 184, 495 S.E.2d 555 (1997), the
plantiff presented evidence of $34,171.29in medicd hills. Thejury found the plaintiff 40% &t fault, and
awarded theplaintiff assorted amountsfor damages, including exactly $20,502.77 for past medical
expenses. |n addition to the obvious error suggested by thisfigure (whichis precisely 60% of thefirst
figure) the court aso discovered notesfrom thejury roomin which ajuror had preformed thisvery
cdculation. Thecrcuit court granted the plaintiff anew trid onthisbass ThisCourt, inaper curiam

opinion, reversed and reinstated the original verdict.

In some cases, jurorsmay not make aconscious, direct effort to reduce an award by the
amount of the plaintiff’ scomparative negligence, but till ssem to misunderstand thet their award will be
reduced later by thejudge. Inthe case of Attridge v. Cencorp Division of Dover Technologies
Int'l, Inc., 836 F.2d 113 (2d Cir.1987), the plaintiff suffered asevereinjury to hishand. Thejury found
him to be 80% at fault, but awarded him, and hiswife $150,000 for hisdamagesand her dam for lossof

consortium.

After thetrid, conversations between ajuror and abailiff derted thejudgethet thejurors
had intended that the Attridgesrecaivetha entireamount (thet isthejury found thet the plaintiffs suffered
$750,000 in damages, and reduced that amount to $150,000 before rendering averdict). Thejudge
recalled thejury, and asked each “ what was your underdanding asto what theverdict was?” All ansvered
that they thought the plaintiffswereto received the full $150,000, and the judge entered afind verdict of

that amount.



Inthiscase, the Second Circuit affirmed thedecision of thetria court and alowed the
corrected verdict to stand for the plaintiff, but reversed thewife sdamageaward. Thecourt ruled that the
Interviews" wereintended to resol ve doubtsregarding the accuracy of theverdict announced, and not to
question the process by which those verdictswere reeched,” and thusdid not vidlate the Rules of Evidence,
Attridge v. Cencorp Division of Dover Technologies Int'l, Inc., 836 F.2d 113, 117 (2d

Cir.1987); accord, McCullough v. Consolidated Rail Corp., 937 F.2d 1167 (1991).

| concur with themgority that we should not toss aside our long-standing regard for the
findity of ajury verdict. However, | suggest that our system needsto do abetter job of communicating
tothejury the actud impect of acompardive negligencefinding, and abetter job of dlowing ajudgethe

discretion to correct obvious errors in the communication of ajury’sintended verdict.

Intheingant caseit Srikesmeasfar morelikdy that thejury intended thet thefull amount
of themedid billsand funerd expensesbeawarded to thefamily of thevictim, and that thejury smply did
not understand the effect their finding of comparative negligence would have upon that award. The
troubling agpect of thisisthat thewill of jury may have been thwarted because of their apparent lack of

understanding of the law.

Whilereasonablemindsmay differ onthe* correctness’ of nearly every jury verdict, aslong
asajury hasddiberated with aunderstanding of thelaw and communicated itstrue intent to the court, its

verdict should stand. However, whenwedlow alack of understanding of thelaw to thwart thewill of the
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jury, we serve poorly theinterests of justice. For thesereasons, and thosedready articulated by Justice

Starcher, | respectfully, dissent.



