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The Opinion of the Court was delivered PER CURIAM.

JUSTICE McGRAW dissents.

JUSTICE SCOTT, deeming himself disqualified, did not participate in this decision of this case.



SYLLABUSBY THE COURT

1. “Rule3.7 of theRules of Lawyer Disciplinary Procedure, effective July 1, 1994,
requiresthe Office of Disciplinary Counsel to provethedlegationsof theforma charge by clear and
convinangevidence. Prior caseswhich required that ethicschargesbe proved by full, preponderatingand
clear evidence are hereby clarified.” Syllabus Point 1, Lawyer Disciplinary Bd. v. McGraw, 194
W.Va. 788, 461 S.E.2d 850 (1995).

2. “A denovo standard gppliesto areview of the adjudicatory record made before
the [Hearing Pand Subcommittee of the Lawyer Disciplinary Board] asto questions of law, questions of
gpplication of thelaw to thefacts, and questions of appropriate sanctions; this Court gives respectful
condderaion to the [Hearing Pand Subcommitteg 5 recommendationswhile ultimatdy exeradsing itsown
independent judgment. On the other hand, substantial deference is given to the [Hearing Panel
Subcommittee g findings of fact, unless such findings are not supported by reliable, probative, and
substantial evidence on the whole record.” Syllabus Point 3, Committee on Legal Ethicsv.

McCorkle, 192 W.Va. 286, 452 S.E.2d 377 (1994).



Per Curiam:

Thisisalawyer disciplinary matter ingtituted by the petitioner, the Lawyer Disciplinary
Board (“the Board”), againg the respondent, attorney Marc P. Turgeon, pursuant to the West Virginia
Rulesof Lawyer Disciplinary Procedure. The Board alleged that the respondent repeatedly engaged
in conduct that violated the West Virginia Rules of Professional Conduct in the course of
representing three different clients.

A Hearing Panel Subcommittee of the Lawyer Disciplinary Board conducted extensive
hearingson the all egations against the respondent, and now recommendsto this Court anumber of
sanctionsagangt therespondent, including arecommendeation that therespondent’ slicenseto practicelaw
be suspended for a period of 2 years.

After athorough review of therecord and argumentsof counsd, weagreewiththefindings

and recommendations of the Board.

l.

Rule 3.7 of the Rules of Lawyer Disciplinary Procedure states the standard of proof
inalawyer disciplinary matter quiteclearly: “In order to recommend theimpostion of disciplineof any
lawyer, the dlegations of the forma charge must be proved by clear and convincing evidence.” See
Syllabus Point 1, Lawyer Disciplinary Bd. v. McGraw, 194 W.Va. 788, 461 S.E.2d 850 (1995).

Our standard for reviewing recommendationsof the Board regarding sanctioning alawyer for ethica



violationswas set forth in Syllabus Point 3 of Committee on Legal Ethicsv. McCorkle, 192 W.Va
286, 452 S.E.2d 377 (1994):
A denovo standard appliesto areview of the adjudicatory record
medebeforethe [Hearing Pand Subcommittee of theLawyer Disciplinary

Board] asto questions of law, questions of gpplication of thelaw to the

facts, and questions of gppropriate sanctions; this Court gives respectful

consderaiontothe[Hearing Pand Subcommittee s| recommendations

while ultimately exercisng itsown independent judgment. On the other

hand, substantial deference is given to the [Hearing Panel

Subcommittee § findingsof fact, unless such findings are not supported

by reliable, probative, and substantial evidence on the whole record.

We have aso clearly expressed our role in attorney disciplinary proceedings:
ThisCourtisthefind arbiter of legd ethicsproblemsand mugt mekethe

ultimatedecis onsabout publicreprimands, suspeng onsor annulmentsof

attorneys' licensesto practice law.

Syllabus Point 3, Committee on Legal Ethics of the West Virginia Sate Bar v. Blair, 174 W.Va
494, 327 S.E.2d 671 (1984).

In devigng suitable sanctionsfor atorney misconduct, we have recognized thet “ [ ttorney
disciplinary proceedings are not designed soldly to punish the attorney, but rather to protect the public, to
reassureit astotherdiability and integrity of atorneysand to sefeguard itsinterest in the adminidration of
justice.” Lawyer Disciplinary Bd. v. Taylor, 192 W.Va. 139, 144, 451 S.E.2d 440, 445 (1994).
Wealso asserted in Syllabus Point 2 of Inre Danidl, 153 W.Va. 839, 173 S.E.2d 153 (1970), that
“[d]isharment of an atorney to practicelaw isnot used Soldly to punish the atorney but isfor the protection
of the public and theprofesson.” In addition to protecting the public and the professon, the discipline of

an attorney aso must serve as both ingtruction on the sandards for ethical conduct and asa deterrence



againg smilar misconduct to other attorneys. Aswe statedin Syllabus Point 3 of Committee on Legal

Ethicsv. Walker, 178 W.Va 150, 358 S.E.2d 234 (1987):

Indeciding onthe gppropriate disciplinary actionfor ethica violations,
this Court must consder not only whet sepswould gopropriately punish
the respondent attorney, but a so whether the disciplineimposedis
adeguateto serve as an effective deterrent to other members of the Bar
and a the sametime restore public confidence in the ethical gandards of
the legal profession.

With these standards in mind, we examine the charges against the respondent.

.

TheBoard aleged that therespondent engaged in misconduct during the representation of
3spaaedients Douglas Gunnoe, Rondd Wooding, and JamesBdlard. During the course of 4 separate
days of testimony, the Board took evidence regarding these 3 representations. The Board thenissued 36
pages of findings, legal conclusions, and recommended sanctions regarding the respondent.

A.
The Douglas Gunnoe Case

In 1991, Douglas Gunnoe was serving a 5-to-18 year imprisonment sentence for
second-degree murder, for stabbing to death acounsa or whom he met in asubstance abuse program.
Whileonwork releasefor the sacond-degreemurder, Mr. Gunnoemet AliciaM cCormick, awomanwho
performed domestic violence counsdor duties a the work release center. Mr. Gunnoe was employed

doing maintenance a the gpartment complex inwhich Ms. McCormick resded. Ms. McCormick was



Sabbed to death with aknifein her gpartment on or about July 20, 1991. Mr. Gunnoe was charged with
the offense, and he admitted to the police certain details of the crime.*
The respondent was appointed to represent Mr. Gunnoe.

.
Competence

Inthe course of representing Mr. Gunnoe, the Board assarted that the respondent viol ated
Rule 1.1 of the Rules of Professional Conduct, which states:

A lawyer shdl provide competent representationto adient. Competent

representation requiresthelegal knowledge, skill, thoroughnessand

preparation reasonably necessary for the representation.

Therespondent had very little experiencedefending crimind cases, particularly serious
casesauch asthe Gunnoe metter. Consequently, the dircuit court gppointed additional, moreexperienced
lawyersto asss the respondent, but the other lawyerswere unableto participatein Mr. Gunnoe sdefense
because the respondent would not adjust his schedule o thet the ather lavyers might help. The respondent
told one of theselawyershe should not be participating in Mr. Gunnoe' sdefense, becausethe lawyer
believed Mr. Gunnoe was guilty.

Through the course of two trids? the respondent engaged inlong and repetitious cross-

examinationsthat did not extract information he pful tothedefense. Thedircuitjudgestoppedthefirg trid

threetimes, took Mr. Gunnoe and the respondent into his chambers, and advised Mr. Gunnoe of the

'For additional facts, see McCormick v. West Virginia Dept. of Public Safety, 202 W.Va.
189, 503 S.E.2d 502 (1998); Sate v. Gunnoe, 179 W.Va 808, 374 S.E.2d 716 (1988).

“Thefirgt trid of Mr. Gunnoewas declared amistrid whenthecircuit court learned that onejuror
knew of Mr. Gunnoe's prior murder conviction, and revealed that conviction to another juror.
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judge' sconcernsthat the Respondent was not representing him competently. Whenthefirg trid ended
inamigtrid, the circuit judge removed the respondent as counsel because of hisincompetence. Mr.

Gunnoe and the respondent then consulted together at the counsdl table, and the respondent apparently

announced he would continue as Mr. Gunnog' s counsel, although not as court-appointed counsel .?

During the course of Mr. Gunno€ strids, the respondent gpparently proffered odd defense
theoriesto theprosecutor. At onepoint, the respondent suggested that the prosecutor look at thecaseas
asuicide-- even though Ms. McCormick suffered astab wound which penetrated her back and dmost
exited out her front, and there werefive gab woundsin her chest. Therespondent aso suggested that the
prosecutor takethe policereport, remove any referencesto Mr. Gunnoe, and submit it tothe FBI prafiling
unit o that they could determinethered murderer” -- even though Mr. Gunnoe had confessad to portions
of the crime.

Onthebesisof evidence such asthis, the Board cond uded that the respondent hed violated
Rule 1.1, and had failed to provide Mr. Gunnoe with competent representation.

ii.
Candor towards a Tribunal

The Board a0 dleged thet the respondent violated Rule 3.3in the Gunnoecase. Rule3.3
states, in part:

(a) A lawyer shall not knowingly:
(1) make afalse statement of material fact or law to atribunal;

*Thecircuit judge later removed the respondent from the county’ s criminal appointment list,
contending that other crimina defendantswould not receive effective ass stance of counsd fromthe
respondent.



(2 fal todisdoseamaterid fact to atribuna when disclosureis
necessary to avoid assdting acrimind or fraudulent act by thedient; . ..

(4) offer evidencethat thelawyer knowsto befase. If alavyer
hasoffered materid evidenceand comestoknow of itsfasty, thelawyer
shall take reasonable remedial measures.

(c) A lawvyer may refuseto offer evidence that the lawyer reasonably
believesisfalse.

During the preparaionsfor Mr. Gunnoe sfirg trid, the respondent aleged various defense
theoriesto the prosecutor and to other defense atorneys. Hedleged that the victim' sformer fiance had
committed the crime -- even though hewas on an airplane a thetime. He dleged that aneighbor hed
committed the crime-- even though the neighbor was away for a2-week tour intheNationd Guard & the
time.

Attrid, therespondent proffered the defensethat Mr. Gunnoe swifehad murdered Ms.
McCormick. Inasworn gatement to the Office of Distiplinary Counsdl, the respondent admitted thet he
had first voiced to Mr. Gunnoethat Mrs. Gunnoewasthekiller, and admitted that Mr. Gunnoewas not
thefirg to rasethistheory. The respondent recounted multiple discussonswhere Mr. Gunnoe kept giving
faseexplanationsfor what happened. After hearing thesedternate explanations, therespondent proposed
that Mrs. Gunnoe was the true killer, and Mr. Gunnoe apparently agreed.

Atbothtrids, therespondent questioned Mr. Gunnoe and elicited testimony that Mrs.
Gunnoe had committed the crime.

After tesimony beganinthefird trid, the respondent natified the policethat heand/or the
respondent’ swife had discovered apair of women’ sunderwear near the gpartment complex wherethe

murder had occurred some 3 yearsearlier. The respondent asserted thet the underwear belonged to Mrs.



Gunnoe, and that it was stained with blood wiped from her body after killing Ms. McCormick. At one
paint the respondent asserted he found the underwear, but later assarted hiswifefound it, even though such
information wasariticd to esablishing achain of cugtody for the evidence. Furthermore, the day onwhich
the underwear was found varied in the repondent’ sstatements. A later |aboratory examination of the
underwear found no blood.

During the course of Mr. Gunno€ s cross-examination by the prosecutor, Mr. Gunnoe
madeareferenceto apolygraph examinaion. Thedrcuitjudgethen gavethejury acautionary indruction
that “ under thelaw of the State of West Virginia, polygraph evidenceis not admissible and should not be
referred to by any partiesin this case.”

Immediatdy following the circuit judge s cautionary instruction, the respondent stated
beforethejury “Canit beadmitted by gtipulaion, Y our Honor? Michdle[Gunnoeg] and Doug [Gunnoe]
both took the lie detector test.” Neither Mr. nor Mrs. Gunnoe had ever taken a polygraph test.

The Board concluded from thisevidence that the respondent had violated Rule 3.3, and
had proffered false evidence before the circuit court.

iii.
Impartiality and Decorum before a Tribunal

Infront of thejury, the respondent referred to the prosecuting atorney asa“ coke deder.”
The prosecutor denied that he had ever hasbeen a® cokededer.” Furthermore, such evidence was not
relevant in any way to the Gunnoe trial.

TheBoard conduded that Satements such asthisviolaied Rule 3.5, which dates, in part:

A lawyer shall not: . . .
(c) engage in conduct intended to disrupt atribunal.
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TheBoardfound thisconduct, aswell astherespondent’ sconduct in mentioning the non-existent polygraph
test, were intended to be disruptive to ajury and were prejudicial to the administration of justice.

B.
The Ronald Wooding Case

In June 1995, Ronald Wooding wasindicted in the United States Digtrict Court for the
Southern Didrict of West Virginiafor digtribution, possessonwith theintent todistribute, and conspiracy
to distribute crack cocaine. Mr. Wooding was aso indicted on aweaponscharge. A co-defendant,
Terrence Carter, was also indicted.

The respondent was appointed to represent Mr. Wooding.

.
Competence and Diligence

Inthe course of representing Mr. Wooding, the Board all eged that the respondent had
violated Rule 1.1, which asprevioudy stated requiresalawyer to “ provide competent representation to
adient” TheBoard d o dleged thet the respondent violated Rule 1.3, which satesthat “ A lawyer shdl
act with reasonable diligence and promptness in representing a client.”

After Mr. Wooding wasindicted, afedera prosecutor offered apleabargain to the
respondent. A portion of thepleabargaininvolved Mr. Wooding “wearing awire’ to assg thegovernment
inacrimind investigation of illegd cocainedigribution. Alternatively, Mr. Wooding could haveadedthe
government by submitting to a“ debriefing” by federd law enforcement officers, that is, submit to their
questioning. By accepting the pleaoffer and cooperating, Mr. Wooding would have faced alower

sentence under the federal sentencing guidelines.



Therespondent stated to the federal prosecutor that he refused to negotiate aplea
agreament for Mr. Wooding, and denied that Mr. Wooding had any involvement inthedidtribution of drugs.
Therespondent indsted that theindictment be dismissed, and stated that Mr. Wooding would pleed guilty
to nothing morethan S mple possess on based upon aninformation. Therespondent also stated that co-
defendant Carter would exculpate Wooding. Furthermore, athough the law regarding possessing a
weapon was clearly established, the respondent repeatedly told thefederal prosecutor that he could
convinceonemember of thejury that thelaw wasincorrect, and that Mr. Wooding should be acquitted.

Approximately 2 months after the indictment, the federal prosecutor met with the
respondent and, apparently for thefirst time, with Mr. Wooding. During their meeting, the federal
prosecutor percalved that the respondent hed failed to advise Mr. Wooding of her previous offer of aplea
bargain. Shedsolearned that Mr. Wooding -- and goparently, the respondent -- did not understand how
thefedera sentencing guiddinesoperated, and did not understand the extend ve sentence Mr. Wooding
faced if he did not plead guilty and cooperate.

Therespondent told thefederd prosecutor that shewasjaded and cynica and had been
a her jobtoolong, and was* assuming thingsthat weren't there” The respondent againingsted that Mr.
Wooding had nolegd culpability. Whenthefederd prosacutor attempted to explain her understanding of
the case, the respondent suggested she was being misleading or was misrepresenting the evidence.

Mr. Wooding's co-defendant, Carter, subsequently was the first to accept the
government’ spleaoffers, hethen gave agatement to the FBI which wasincriminating to Mr. Wooding.
When the federa prosecutor advised the respondent that Mr. Carter had accepted a plea offer, the

respondent accused her of lying. Thefederd prosecutor then personally gave the respondent acopy of
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asummary of Mr. Carter’ sdebriefing. Inanopen courtroom, inagatement overheard by court personnd,
the respondent stated, “Oh, | know what thisis. Thisisthe script you' ve given Carter so that he could
perjure himself,” or words to that effect.

Prior to Mr. Wooding' strid, the respondent filed numerous pretrid motionslate. When
thedidtrict court extended the deedlinefor filing additional motions, therespondent againdid not filehis
motionsontime. The respondent waited until the day beforetrid wasto begin tofileamoation seeking
court-gppointed expert and investigative services. Thetria was continued to anew date, and the
regpondent waited urttil 4 days beforethe new trid to file amotion to exceed the $300.00 limit for expert
services. The respondent did not even have the name of the expert which he proposed to call.

The respondent’ srepresentation of Mr. Wooding wasineffectivein other areas. The
respondent falled to gppear a ahearing beforethedistrict court, requiring thedidtrict judge sgt&ff tolocate
the respondent and demand hispresence. Therespondent did not issue subpoenas until the Friday before
thetria, scheduled to begin on Tuesday. Therespondent requested subpoenas of the samewitnesses
which the government had previoudy subpoenaed. Thefederal prosecutor had interviewed these
witnesses a leest one of whom wasapalice officer, and dl of whom had provided incriminating evidence
against Mr. Wooding.

Theday beforetrid, thefederd prosecutor voiced her concernsto thedistrict court over
whether Mr. Wooding wasbe ng adequately represented. Theditrict court agreed with her concerns, and
gppointed ancther atorney to ass in the representation of Mr. Wooding. The didrict court directed the
partiesto gopear a the scheduled timeof trid thenext day. Court personnd, the new atorney, thefederd

prosecutor and jury appeared. The respondent was an hour late.
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Based upon the aforementi oned evidence, the Board concluded that the respondent
violated Rules1.1 and 1.3, andfaledto provide Mr. Wooding with competent and diligent representation.

i
Communication with a Client

The Board alleges that the respondent violated Rule 1.2(a), that statesin part:
(@ A lawyer Sdl abide by adient’ sdecisons concerning the objectives

of representation . . . and shall consult with the client asto themeansby
whichthey areto bepursued. A lawvyer shdl abideby adient'sdecison
whether to accept an offer of settlement of amatter. Inacrimina case,
thelawyer shdl abideby thecdlient'sdecision, after consultationwith the
lawyer, asto apleato beentered, whether towavejury trid and whether

the client will testify.

Additionally, the Board contends that the respondent violated Rule 1.4, that states:

(@ A lavyer shdl keep adient reasonably informed about the Satus of
amatter and promptly comply with reasonable requests for information.

(b) A lawyer shdl explanametter to the extent reasonably necessary to
permit theclient to makeinformed decis onsregarding therepresentation.

TheBoard concluded thet the respondent never conveyedthe pleaoffersfrom thefederd
prosecutor, and the effect of accepting those offers under the federa sentencing guidelines, to Mr.
Wooding.

When anew aitorney from the Federd Public Defender’ s Office was gopointed to assst
therespondent in hisrepresentation of Mr. Wooding, theatorney reviewed theindictment, andimmediatdy
told Mr. Wooding of theminimum and maximum pendties he was exposad to on each count. Hefurther

explained the sentencing guidelines. In the attorney’ s perception, Mr. Wooding did not understand
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Wooding' sexposure under the sentencing guiddines until it was explained to him on the day scheduled for
trial.

Therespondent indicated to thenew atorney -- incorrectly -- thet thegovernment’ splea
offerwastod| countsintheindictment, “ Sraght up,” and goparently thisiswhat hecommunicatedto Mr.
Wooding. Therespondent did not explainto Mr. Wooding that hewould get asentencereduction for his
lesser rolein the conspiracy if he cooperated with thegovernment, and did not explain hisexposure under
the sentencing guiddines. Mr. Wooding testified thet the respondent never advised him of the maximum
penalty he was facing under the indictment, and did not convey to the respondent the benefits of
cooperating with the government.

Mr. Wooding dsoindicated that the respondent never advised him of the pendty for the
weapons charge, or what the government had to prove with respect to the charge. Apparently, the
respondent merely told Mr. Wooding that he would “get him off” the weapons charge.*

TheBoard conduded that therespondent’ sactionsinhibited hisdient’ sability tomekean
informed decision on whether or not to plead and cooperate with the government. The Board held thet

the decis on whether or not to accept aplearestswith the client, not the lawyer, but that decision was

*The parties agree that subsequent to the conclusion of Mr. Wooding' s case, the United States
Supreme Court issued an opinion thet would have been favorableto Mr. Wooding on the wegpons charge,
and essentialy adopted thelegdl position proffered by the respondent. The respondent therefore contends
he did nothing wrong in asserting this argument in Mr. Wooding's case.

The respondent missesthe point of the Rules of Professonal Conduct. Thelaw at thetime
wasfirmly established and was not favorableto Mr. Wooding on thisissue. It should have been Mr.
Wooding' sdecigon whether to try and get thelaw changed on goped , nat the respondent’ sdecison done.
Therespondent risked additiond incarcerationfor Mr. Wooding without explaining the various options
available, in violation of the Rules.
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impaired by therespondent’ sconduct. The Board therefore concluded that the respondent had viol ated
Rules1.2 and 1.4.

C.
The James Ballard Case

InJduly 1988, James Bdlard shat Rodney Edwardsintheface. A witnessapparently saw
theguninMr. Bdlard' shand, and saw him discharge the gun a point-blank rangeinto Mr. Edward sface.
Mr. Edwards lived, and Mr. Ballard was later convicted of malicious wounding.

Two weeksafter theshooting, Mr. Edwardsbrought acivil lawsuit againgt Mr. Bdlard,
seeking monetary damages. Throughout 1988 and 1989, atorneysfor the parties conducted discovery,
including takingthe deposition of the solewitnessto the shooting, JamesHarless. Mr. Bdlard discharged
his attorney sometime in 1991.

Sometimein 1994 or 1995, the respondent was hired to represent Mr. Balard inan
unsuccessful petition for awrit of habeas corpus. On April 28, 1995, the respondent entered an
appearance on behalf of Mr. Ballard in the civil suit.

.
False Satements regarding a Judge

The Board asserts that the respondent violated Rule 8.2(a), which states:

A lawyer shdl not make agtatement that thelawyer knowsto befdse
or with reckless disregard as to its truth or falsity concerning the
qudificationsor integrity of ajudge, adjudicatory officer or publiclegd
officer, or of acandidatefor eection or gppointment to judicia or legd
office.
InNovember 1995, the respondent began to take additiond discovery inthecivil lawsuit

againg Mr. Bdlard. The respondent sought to take another deposition of Mr. Harless, but Mr. Harless
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refused to participate. The respondent took the deposition of the lead detective from the crimina
Investigation, aswell asdepogtionsfrom four other police officers. Therespondent’ squestions sought to
diat tesimony by the officersof impropriety intheinvestigation, but none of the officersadmitted to any
Impropriety.

On December 22, 1995, counsd for the Edwards filed amotion for summary judgment.

On January 2, 1996, the respondent replied by filing a“Mation for Extenson of Timeto
Answer Mation for Partid Summary Judgment.” In the motion, the respondent aleged that Mr. Bdlard
had “ been denied any opportunity to havediscovery inthiscaseto date, and thereforeisprgudiced by a
decdsononsummary judgment athistime” Therespondent dso daimed that * newly discovered evidence
has become avalablein theform of proof of perjury of JamesC. Harlessinthe[crimind] trid....” The
respondent did not explain in the mation that much discovery had been accomplished during 1988 and
1989, and that the respondent himself had taken five depogtions. The* newly discovered evidence” was
a so not specified, and the respondent could not identify thisevidence even beforethe Hearing Pandl
Subcommittee.

Also on January 2, 1996, the respondent filed a“Mation to Recuss’ the circuit judge, who
presded over bath the crimind and cvil portionsof the Balard case. In the recusal mation, the respondent
asserted that the dircuit judge had acted with partiality against M. Ballard, and had “ cooperated with the
prasscution to convict Mr. Balard on fase, mideading and perjured tesimony and evidence” Themation
als0 accused thejudge of assisting the prosecutor in manufacturing false evidence, and violating Mr.

Ballard’ s constitutional rights.
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The respondent aso wrote lettersto the United States Attorney aleging improprieties by
numerousindividuasinvolved withthe Balard case. Hedleged that Mr. Edwardsand the policewere
involvedin“cocainedigtribution,” and that officia records had been dtered to protect the career of the
attorney representing the Edwards.

It gppearsthat therespondent never communicated with the prosecutor or Mr. Balard' s
crimind trid counsd regarding Mr. Bdlard' strid. Therespondent aso never examined the transcript of
thecrimind trid. Therespondent now daimsthat he based hisaccusations on gatementsby hisdient, Mr.
Bdlard. Inessence, the respondent did not believe the circuit judge did such things as manufacture
evidence -- his client believed it, and the recusal motion was merely made on the basis of this belief.

The Board found that the respondent’ s accusationswerefase, and were madewitha
recklessdigregard for thetruth or fa gty of the mattersdleged. The respondent’ sdlegationsweredso
made without a reasonable inquiry into the matters.

The Board concluded that Rule 17 of the Trial Court Rules’ and Rule 11 of the Rules

of Civil Procedurée® place an affirmative duty upon lawyersto make areasonableinquiry into the facts

*Theversion of Rule 17 of the West Virginia Trial Court Rulesin effect at therdlevant times
provided that a motion to disqualify ajudge:

... shdl be accompanied by averified certificate of counsd of record ..
. that he or she has read the motion; that to the best of hisor her
knowledge, information, and belief formed after reasonableinquiry thet it
iswell grounded in fact and iswarranted by existing law or good faith
argument for theextenson, modification, or reversd of exiding law; thet
thereis evidence sufficient to support disqudification; and that it isnot
interposed for any improper purposes, such asto harass or to cause
unnecessary delay or needless increase in the cost of litigation.

°Rule 11 of the West Virginia Rules of Civil Procedure provided that:
(continued...)
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beforefilingamotiontorecuseajudge. If nothing ese, the Board indicated that the extreme nature of the
alegationsthe respondent was making should have derted him to the need to investigate and not merdly
rely upon the word of his client.

By making satementsabout ajudge with recklessdisregard for their truth or falSity, the
Board concluded that the respondent had violated Rule 8.2(a).

I.
A Lawyer must respond to Demands for Information regarding
Disciplinary Matters

By letter dated March 7, 1996, the Office of Disciplinary Counsdl asked the respondent
to provideinformation in support of hismoation to recusethedreuit judge. Thisrequest for information was
sent in response to an ethics complaint. The respondent did not respond to the letter.

A second letter, dated June 7, 1997, again asked the respondent to provide information
to support his statements. Again, the respondent did not reply.

The Board asserts that the respondent’ sfailure to reply to requests for information

regarding an ethics complaint violated Rule 8.1(b), that states, in part:

...[A] lawyer ... in connection with adisciplinary matter, shdl not: . ..

®(...continued)
Thesgnaureof an atorney or party conditutes acertificate by him that
he has read the pleading, motion, or other paper; that to the best of his
knowledge, information, and belief formed after reasonableinquiry itis
well grounded in fact and iswarranted by existing law or agood faith
argument for the extenson, modification, or reversd of exisinglaw, and
that it isnot interposed for any improper purposes, such asto harassor
to cause unnecessary delay or needless increase in the cost of litigation.
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(©) ... knowingly fail to regpondto alawful demand for informationfrom
anadmissionsor disciplinary authority, except that thisrule does not
require disclosure of information otherwise protected by Rule 1.6.

[1.

We have carefully examined the extendvefindingsand cond usonsof the Hearing Pand
Subcommittee of the Lawyer Disciplinary Board. We havedso conddered therespondent’ sanswer to
thefindings and condusions contained in his rambling, 80-page brief filed with this Court,” and we listened
to respondent’ s oral argument in this matter.

Wefind subgantia evidencein therrecordto support the Hearing Pand Subcommittee of
theLawyer Disdplinary Board' sfindingsof fact, and bdievethat the Office of Disciplinary Counsd proved
thedlegations contained in the various charges by clear and convincing evidence. The Board properly
found that the respondent violated Rule 1.1 (regarding competence); Rule 3.3 (regarding candor towards
atribund); Rule 3.5 (regarding disruptive conduct); Rule 1.3 (regarding diligence); Rule 1.2 (regarding

abiding by acdlient’ sdecisons); Rule 1.4 (regarding communicating with aclient); Rule 8.2 (regarding

‘Our Rules of Appellate Procedure plainly state that a brief filed with this Court “shall not
exceed fifty pages, inclusive of any addendum.” See Rules 3(c) and 10(d).

The Clerk of the Court refused to acogpt the respondent’ sbrief, “lodging” the brief inthe Court's
files, andwrote aletter indicating that the respondent must ether submit anew brief withinthe 50-page
limit, or petition the Court for leave to exceed the limit. The respondent never responded.

Becausedf theharshnessof therecommended sanction, wehaveexamined therespondent’ sbrief.
However, we note that the respondent’ sfailure to respond to the Clerk’ srequests, aswell asthe
respondent’ sddliberatedisregard for thisCourt’ srules, doeslittleto mitigate the drcumstances supporting
the Board’ s recommendations.

17



making statements about ajudgewith arecklessdisregard for thetruth); and Rule 8.1 (regarding a
regquirement to respond to requests for information from the Office of Disciplinary Counsel).

The Board found the respondent “ill-prepared” for the discplinary procesdings, and found
that he“ gpent agreat ded of timeriffling through boxes of paperslooking for possbleexhibits” Many of
these exhibits were not hel pful to his case, and the Board found the exhibits “harmed his case and
credibility.” TheBoard bdieved that whilethe reoondent spent many hoursin preparationfor hiscaseand
thedisciplinary hearings, “he hasexhibited alack of good judgment or knowledge asto how to handlethese
legd matters” 1n sum, the Board concluded -- in both his representation of himsdlf and others -- that the
respondent “ has exhibited a pattern of not competent, ill-prepared lega work[.]” We agree with the
Board' s assessment.

The Board recommends that the respondent be suspended from the practice of law for 2
yearsfor hismisconduct. The Board aso recommendsthat, asacondition for reinstatement, the
respondent mugt complete 12 hoursof continuing legd educationrdaing to ethics. Additiondly, theBoard
suggests that before the respondent be allowed to be reinstated, he demonstrate by medica and
psychological testimony that heispresently capableof practicing law.® Asacondition of reinstatement,
the Board recommendsthat therespondent berequired to havein placeaplan of supervised practicefor
aperiod of 2years. Lastly, the Board recommendsthat the respondent be required to pay the costs of

these proceedings.

e have previoudy approved of such arequirement. See, e.g., Committee on Legal Ethics
v. Farber, 185 W.Va. 522, 408 S.E.2d 274 (1991).
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“[T]hisCourt isthefind arbiter of legal ethics problems and must make the ultimate
decisonsabout public reprimands, suspensionsor annulmentsof attorneys' licensesto practicelaw.”
Syllabus Point 3, Committee on Legal Ethics of the West Virginia Sate Bar v. Blair, 174 W.Va
494, 327 SE.2d 671 (1984). We accept and adopt the Board' s recommended sanctions against the
respondent.

It is therefore Ordered that:

1. Therespondent, Marc P. Turgeon, issuspended from the practice of law fora
period of 2 years. He must petition for reinstatement pursuant to Rule 3.32 of the Rules of Lawyer
Disciplinary Procedure.

2. Asamandatory conditionfor reinstatement, the respondent must complete 12
hours of continuing legal education relating to ethics.

3. Asamandatory condition for reinstatement, the respondent must havein placea
plan of supervisad practiceto lagt for aperiod of 2 yearsfrom the dete of reinstatement. The supervison
plan mugt havetherespondent working very dosay withamentoring/supervisng lavyer. Theplanmust
be comprehensve, and mugt involvethe supervisng lawvyer in every casetherespondent ishandling. It will
not be sufficient for the respondent and supervising lawvyer to meet on an occasond basisto havegenerd
discussonsabout therespondent’ spractice. Thesupervising lavyer must befamiliar with the substantive
law areasinwhichtherespondent practices. Theresponshbility of locating asupervising attorney and
drafting asupervison plan hal rest with the respondent, although the Office of Disaiplinary Counsd mud,
within reason, goprove of the supervisng attorney sdlected and the contents of the plan. If the respondent
and the Officeof Disciplinary Counsd cannot agree upon asupervisng atorney or the contents of the plan,
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the matter may be submitted to aHearing Pand Subcommitteeof the Lawyer Disciplinary Board. The
supervising attorney must make regular reports to the Office of Disciplinary Counsel.

4, Asamandatory condition for reindatement, the respondent must demondtrate by
expert medical and psychological testimony that he is presently capable of practicing law.

5. The respondent mugt pay dl cogtsof thisprocesding. SeeRule 3.15 of the Rules
of Lawyer Disciplinary Procedure.

Suspension of License with Conditions.
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