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The Opinion of the Court was delivered PER CURIAM.

JUSTICE SCOTT, deeming himself disqualified, did not participate in the decision of this case.



SYLLABUS
1. “A writ of mandamuswill notissueunlessthreedementscoexis - (1) adear legd
right in the petitioner to therdlief sought; (2) alega duty onthe part of respondent to do thethingwhich
the petitioner seeksto compe; and (3) the absence of another adequateremedy.” Syllabus Point 1, Sate

exrel. Billy Ray C. v. Skaff, 190 W.Va. 504, 438 S.E.2d 847 (1993) (citations omitted).



Per Curiam:

Intheingant case we determine thet the Monongdia County Board of Education, because
it failed to provide certain gpecid education sarvicesto achild, must provide an additiona compensatory

period of such services.

l.

OnJduly 18,1994, the petitioner, JessicaA. Judtice (“ petitioner”), filed apetition for awrit
of mandamusinthisCourt, invoking the origind jurisdiction thet isconferred by W.Va. Congt., Art. VIII,
Section 3. The petitioner named asrespondentsthe Board of Education of Monongaia County (“the
Board”) and the Board’ s Superintendent and Assistant Superintendent.

Thegravamen of the petitioner’ scomplant wasthet therespondentswere not complying
withtheir duty to provide specid education servicesto the petitioner’ schild -- asthey arerequired todo
by federal law (“The Education for All Handicapped Children Act of 1975,” asamended by the
“Individua swith Disabilities Education Act,” 20 U.S.C. § 1400 et seq.); and asthey arerequiredto do
by state law (“ Education of Exceptiond Children,” W.Va. Code, 18-20-1, et seg., and West Virginia
Department of Education Palicy 2419: Regulaionsfor the Education of Exceptiond Students 126 C.SR.
Series 16, “Policy 2419").

On duly 20, 1994, thisCourt issued arule to show cause, requiring the respondentsto
gppear and respond to petitioner’ sall egations-- “ unlesssooner mooted by provigon of the servicessought
to be compelled.” (Quoting this Court’s order.)
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On November 2, 1994, this Court heard oral argument ontheruleto show cause. On
November 4, 1994, this Court issued an order gppointing Kanawha County Circuit Judge Irene Berger
asaspedid mader, to conduct evidentiary hearingsand to make recommendationsto thisCourt regarding
the following issues:

(1) whether the respondent, Board of Education of the County of
Monongalia, has performed itslega obligations under the current
Individualized Education Plan [“IEP’] at issue;

(2) whether corrective measures can be undertaken by the respondent,
Board of Education of the County of Monongdia, to achievecompliance
with its legal obligations under the current |EP; and

(3) whether changesto the current | EP are necessary, in conjunction

with the devel opment of anew IEP, in order for therespondent, Board of

Education of the County of Monongalia, to comply with its legal

obligations under applicable statutes and regulations.

Subsequently, in procesdings beforethe pecid magter, the petitioner sought to engagein
discovery regarding eventsand mattersthat the respondents cdlamed werenot r evant to theissues before
the specia master. Upon the respondent’ s motion for a protective order, the specid master ruled on
September 19, 1995, that the effective period of the | EPfor the petitioner’ schild -- and therdlevant period

of timefor purposes of theissuesbefore the specid magter -- wasfrom June 8, 1993 to August 4, 1995.

The specid magter ruled that because of thelimitationsin this Court’ sorder referring the
case to the special master, the petitioner’ s discovery must be relevant to that time period.
On October 12, 1995, the petitioner asked this Court to overrule the specid medter’ sruling

on the protective order mation, and to broaden theissues and time frame to be addressed in the discovery



before the specid master. On November 2, 1995, this Court refused that motion, without prgudiceto
petitioner’ s filing a motion seeking to amend her original mandamus petition.

OnMarch 14, 1996, the petitioner filed with this Court amotion for leavetoamend and
supplement her original petition; to add the West VirginiaState Board of Education and its State
Superintendent of Schools as respondents; to revise the questions presented to the Specid Magter; and
to conduct expanded discovery. On March 28, 1996, this Court denied dl of the petitioner’ srequests,
except her request to add the State respondents as parties.

During thisperiod of time, the partiesengaged in discovery whichit isnot necessary to
detall. Alsounnecessary toddtall areaseriesof continuancesand cancellationsthet added subgtantid time
to the proceadings. Ultimately, the specid magter decided to gppoint independent expertsto report to the
master; and the special master then held hearings regarding the opinions of those experts.

Fndly, on July 7, 1999, the specid master (whowefed proceeded as expeditioudy as
possible, given the difficulties posed by these proceedings) issued a report to this Court.

In her report, the specia master found that the Board did not fully performitslega
obligationsunder the | EP during therelevant time period; and that the Board' seffortsto “makeup” the
omitted services, because of the nature of age-appropriate educationa services, was not the same as
providing the serviceswhen they should havebeen provided in thefirstingtance. The specid master
recommended that an extenson of the period of timethat the Board must be responsible for providing
educationd servicesto petitioner’ schild after their satutory obligation expireswould beagppropriate, to

compensatefor the Board' s partia failureto provide services. The specid master d so found that the



petitioner’ s child srongly nesded anew IEP, induding anew medical evauation and hedth plan as part
of that 1EP.

Thereafter, on July 20, 1999, the Board filed suit in federal district court, seeking
dedaatory andinjunctiverelief regarding the Board' sobligationsunder IDEA toward petitioner’ schild --
for the period of timefrom June 10, 1999 forward. The partieswere referred to mediation, which was
unsuccessful. Thefederd court case was subsequently dismissad by the court, by order dated September
25, 2000, on the grounds that the Board had failed to exhaust its administrative remedies.

On April 18, 2000, following the unsuccessful conclusion of thefederd court mediation
process, the petitioner filed amulti-faceted motion inthisCourt. Inthismotion, the petitioner aleged thet
there hasbeen a 14-year history of inadequate, bad-faith, malfeasance by the respondents with repect to
providing servicesto her child - and she asked this Court: (8) to gppoint third-party providersto provide
education sarvicesfor the petitioner’ sson at the Board' s expense; (b) to gppoint amonitor to overseethe
provison of servicesto her son; and (€) to require the respondents to pay the petitioner for dl of the
sarvicesthat she hasperformed and obtained that the respondents should have provided to her childinthe
past.

Therespondentshavereplied to the petitioner’ smation by raterating thair contention thet
gncethepetitioner initidly filed thisaction, therespondentshave made sincereand extraordinary efforts
toremediate any past inadequacy inthar provison of servicesto therespondent’ sson -- and to provide
such sarvices on an ongoing bad's-- but thet the petitioner’ slack of cooperation with the respondents has

made these efforts unsuccessful.



Theregpondentsand the petitioner have submitted voluminousdocumentary meterids, etc.

in support of their contentions.

.
Aswe stated in Sate ex rel. West Virginia Deputy Sheriff's Assn, Inc. v. Sms,
204 W.Va. 442, 444, 513 S.E.2d 669, 671 (1998):
Thisisan origind jurisdiction proceeding. Consequently, wearenot
directly reviewing aruling or determination by alower tribuna. Our
standard for original mandamus jurisdiction has been recently stated as:
A writ of mandamuswill not issue unlessthreedements
coexig--(1) adear legd right inthe petitioner totherelief
sought; (2) alegd duty on the part of respondent to do
the thing which the petitioner seeksto compd; and (3)
the absence of another adequate remedy. Syllabus Point
1, Sate ex rel. Billy Ray C. v. Skaff, 190 W.Va
504, 438 S.E.2d 847 (1993).

(Citations omitted.)

[1.

Upon our review of thefivebanker’ sboxesfull of documents, depogitions, videotapes, and
audiotapesthat were submitted to the specid madter inthiscase, it isclear that the limited purpose that
underlay thisCourt’ sinitid acceptance of the mandamuspetition in theingtant casehasbeenlessand less
served, as more and more time has passed.

By satting theingant casefor aprompt “show cause’ hearing “ unless sooner mooted by
provision of the services sought to be compdled,” this Court clearly hoped that the Board would assess,
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and if appropriate augment, its provison of servicesto the petitioner’ s child -- and thereby resolve the
petitioner’s complaints.

Unfortunatdly, thisdid not occur -- for reasons about which the parties trongly disagree.

InNovember of 1994, a theinitid oral argument intheingant case, it became clear that
disouted factud issuesunderlay both the petitioner’ scomplaint and the Board' sresponseto thet complaint
- induding: whether the Board hed been doing dl thet it waslegdly required to do; what should and could
be doneto remedy any such deficiency; and whether anew |EP was needed as part of such aremedly.
Consequently, we gppointed a specid master to address these issues, to aid this Court in making an
appropriate ruling. Werecognizethat thiscase hasradicdly deviated from the time frame thet
weoriginaly contemplated asappropriate. Nevertheless, now that we have areport from the specia
magter on theissuesthat weidentified, we must -- despite thisdeviation and thetime that has passed --
make as appropriate as possible a resolution of this case.

Thereisno digpute between the partiesasto thelegd duty of the Board (and if the Board
falsto doitsduty, of the state respondents) to provide gppropriate specid education servicesfor the
petitioner’ s child. See generally State ex rel. Boner v. Kanawha County Board of Education,
197 W.Va. 176, 475 S.E. 2d 176 (1996).

Additionally, the record fully supportsthefinding by the special master that - for ressons
that were not the petitioner’ s“fault” -- the Board falled to fully comply withiitslegd duty to provide specid
educationa servicesto the petitioner’ s child during the period of time that the specia master was
addressing: June 8, 1993, through August 4, 1995. The record a so supports the special

megter’ sfactud finding thet corrective measures cannot themsdvesfully “unring thebdl” of theBoard's
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fallure during that period; and the record supportsthe master’ sfinding thet anew |EPfor the petitioner’s
child, including amedical evaluation, is necessary.*

It would be erroneousfor this Court to go beyond these factsand beyond the limited
scope of issues that we have adhered to in the instant case.

Based on theforegoing reasoning, we grant therequested writ of mandamus as moul ded,
and make the following ruling:

1. We acoept the specid magter’ sreport, and commend her for her sarvicesinthis
matter.

2. Wereguire both partiesto fully cooperatein the prompt cregtion of anew |EP thet
will serve asthe bagsfor the BOE' sfuture provison of educationd sarvicesto thechild. Inconjunction
withthedevd opment of anew | EP, the petitioner mugt permit afull physcd and psychologica examingtion
of her child. If any conflictsor problemsariseinthe |EP cregtion process, or in the adequiecy or ddivery
of services after the IEPis created, these problems must be addressed in an appropriate administrative®

or trial court proceeding, if necessary -- and not by further proceedings in the instant case.

'Additiondly, therearetwo other factsthat arewell-supported in therecord. Thefirst such fact
isthet the petitioner isadeeply loving and caring parent. Her consstent dedicationto her child swefare
Isexceptiond and superlaive. Thesscondfactisthat personnd of the Board of Education of Monongdia
County haveworked hard and well, when it has been possible, to provide specid education servicesto
the petitioner’ schild. Thefailure (to date) of the partiesto this case to cooperate effectively does not
adversely reflect on the dedication or competence of the petitioner or the Board' s personnel.

AWest VirginiaDepartment of Education Policy 2419: Regulationsfor the Education of Exceptiondl
Students, 126 C.S.R. Series 16 establishes procedures for addressing disputes about the provision of
special education services.



3. We require the respondents to be responsible for providing specid educationd
sarvicesfor thepetitioner’ schild for 2 additiond yearsbeyond theperiod of timethat isstatutorily required,
to compensate for past deficienciesin the BOE’s provision of services.’

4, Becausethe petitioner hasprevailed on certaindaimsfor rdief that he has asserted
Inthismandamus action, sheisentitled to an award of her reasonabl e attorney feesfor those portions of
the dlamsuponwhich sheprevailed. The petitioner shal within 90 days of the date of thefiling of this
opinion submit adetailed fee request and supporting affidavit(s) to the specid master, Stting asajudge,
who shal havethe authority to determine an award of gppropriate atorney fees pursuant to the principles
enunciated in State ex rel. West Virginia Highlands Conservancy, Inc. v. West Virginia Div.
of Environmental Protection, 193W.Va. 650, 458 S.E.2d 88 (1995). Petitioner’ sfeerequest should
includethedate, duration, and nature of each attorney serviceand chargefor which rembursement is
sought -- induding identification of thedam(s) for rdief towhichthesarviceisrdated. Therespondents
may within 30 daysfilearesponseto the petitioner’ sfee request; and the petitioner may within 20 daysof
such responsefileareply. The partiesarestrongly encouraged to meet and attempt to agree upon an
attorney fee amount.

Wedeny thepetitioner’ srequests () for anaward of “ cods’ for the petitioner’ sprovison
of past servicesfor her child; (b) that werequirethat servicesfor her child be provided by third parties;

(c) and that we appoint a monitor for the provision of servicesto her child.

AWe emphasizethat our ordering of thisremedy arises out of the uniquefacts of thiscase-- and
isnat to be condrued as ether an endorsement or disgpproval of the gopropriateness of an award of such
relief in other cases.



V.
The writ of prohibition is granted as moulded.

Writ Granted as Moulded.



